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3 0 Tans 


READER. 


His Orphans Legacy not ſatisficd for 
want of 7ypographal Afſcts, it was 
held expedient to have recourſe 
to a Second Edition ; which yer 

without ſome conſiderable Addition, would 

have bcen bur a 7 autological Impreſſion : For 
prevention whereof many arc the Law-Caſcs, 
not as meer Mangonia,on any Bibliopolous (core, 
but as Perutilia,on the Publick account, that by 
way of Augmentation to the former Edition 
are here ſuper-added. The truth is,the Subject 
here treated of, 15 ſo voluminous in the Law, 
that without a dve Limitation of the enſuing 

Tract, to what 1s only practicable with us in 

this Realm , the Readers hope would be fur- 

teited, cre his expectation could be ſatisfied. 

Nor could chis Treatiſe, though Teſtamenta- 

ry, ſpeak its Genuine and Native Language, 

becauſe of that Incongruity of Idioms that is 
ber cen reported Preſidents at our Common 

Law, and JudiciaFPeciſcons at the Civilz to 

which purpoſca Diallage of Arguments might 

be produced. The Ducl berween Meum and 

[ num 18 (ſpecially cntai'd on the Famulics of 

[..C:1 25 ſer not their Houſe in Order, bur a right 

A 2 undcr- 


Tothe RE ADER. 


underſtanding of the Teſtamental Laws, curs 
off that Enrail, whence the uſefulneſs of this 
Treatiſe may be ſufficiently viſible to the dark- 
clt Intcllets; there needs no further proof, 
whcrc rei evidentia 1s in the caſe. And although 
tix fame be nigh as undubirable,as Death is un- 
avoidable, yer in regard Humarum et tam Er- 
rare quam Mori, 1t 1s belt Policy, though plain 
dealing , ro acquaint the Reader, Thar all the 
Errata's of this cnſuing Treatiſe, (as many as 
they arc) refer only unto two ſorts of perſons, 
the Printer and the Author. Thou art defired 
to correct the one,and pardon the other ; who 
not pretending to any Claſſical priviledge,hath 
determaned his cle&tion, un chuſing rather to 
lic atthy Mercy,than incur thy Cenfure. 
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PROLEGOMENON: 


VEL 


PRAFATIO 


Lectorem Juris Studioſum. 


Treat $ te alloqui, Conſcripſeram Auno jam 
bis elipſo Libelum quendam Bimulum, ad 
Tus Teſtumentarium pertinentem , quem 
paulo ante aliquot exemplaribus tim Juris 
( Anglice) Communis, quam Civilts © Camo- 
nici excudendum caravi ; Ex quo tempore aliis orenpa- 
Ins negotiis , totam feve cur.im augendi difti Libelli 
depoſut, donec nuper otium per aliquot menſes nattus 
efem ; quotempore, e4 que jam antea excu[a eſſent, obi- 

ter recognovi, eundemg; Libelluw jam auftiorem, mul- 
tog; —— reddidi. Et cuminter recognoſcen- 
dum, pleraq; non omnino omilttenda (ut mibi videb- 

tur ) occurrerent , nolus , intermittere, quin & ill: 

annotarem, 6 novis Paragr iphis ampleferer. Qui qui- 

dem Paragraph in eum numerum excreverunt,ut jam 
non 1anium prior: Editiont ſecundam. ſed etiam nulli [es 
eundam de novo 1djecerim. In bis autem Inflitutum me- 
um fuit nonaliena jam autea inklucemeditagnierpolare, 
© pro mers venditare,ſed ea potifſumum in medium ad- 
ferre, qu# forte ab aliis aut non ſatis Iucide,ant nimis 
indigefle, ſunt explicata. Qua in re magui Nominis 

Interpretum exempla, juriſq; noſlri Autiititer celebri- 

ores ſecutar ſum: Uni © iphi, non contents valgari me- 

tbodo, pler 19; propria viaaliter quam ante ipſos ingreſ» 

fa faerit , quam celerrime ad propefitum nobis in 

ſcribendo finem perveni.amns, digeſſernnt. 
C 


PRAFATIIO. 


If, 35.1. 
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In hoc Lucubrationum genere non alium magis quam 
veritatis® Publice ulilitatis ſcopum ſemper propeſitum 
habui; adeo ut totum Lot opuſculum wvix aliud — 
FuridictalizsguIſi xj ojiv10 ad bane rem pertinentts Lo- 
«© Propheiict : Ditgone Domui tux, bor eff, Conde Legi- 
imum Tefl imentum,fs /ingula diſponeut haredes © mi- 
niſtri tut ſcrani,quid poſt mortem taam fieri velis: ita 
habet Lucas Oltander, Aulicus Concronator Wirteriber- 
genſis in ſurs Biblits, Decet enim prum patrem-famili- 
as,ut ante mortem ves ſuas fic diſponat familieq; ſux 
proſpiciat (quoad eju: fiers poieſt } ne heredibus Lites 
aui __—_— in Adminiſiratione Occomenurca velin- 
qual. Non enim eff alienum a pittate, rem domeſticam 
or dinare, Teſt amentum condere vel conficere de ſeculari- 
bus negotits quo minus poſt obitum Lites emergamt ob 
reliftas divitias © Poſſeſſionum jura, atg; ita ad mori: 
endum,reddendamg; Deo antmam ſe componere,ut autem 
moribundus ſeſe eo alacrius ad hoc iter inflrnere poſſit, 
neceſſe eſt ut ante res ſuas quoad negotia domeſtica,oper, 
liberos I alia dilegenter curet atg; integris adbuc tis 
ribus iS ſenſibus ulitmam ſuam voluntatem ingenue ape- 
riat, Teftamentumg; quam opima ratione condat. Quont- 
am Det ipſius mandatoper Prophetam Reg: Ezechiz 
conſentaneum eſt ut quiſquante obitum ſuum Tifl amentum 
condat,et quibus hereditatem ſwam conferri velit dee 
cernat: par oft, ut hcamines fide dignt diligenti ejus has 
bita ratione, mnemini temere witimam ſuam volun: 
tatem irritam reddant, ot Teſtamenta ab honeſlts homi- 
nibus premeditate atg; [aro conſilio condita obſignata- 
we, non ſive gravi ac perneceſſaria cauſa reſcindant et 
mutent.Requiritur enim 4 quolibet noſtrum , ut moritu- 
rus aut graviter decumbers matureTeſlamentum condat. 
Fienim, ſi Intefluti mori amur et res noſtre fint implexes, 
flurima mala velinguimus | eredibus neſtris.Þromde 
fludium juſtitie ot benficentie , aig; ado ipſapictas, 
jubent nos intempore et mature , ſamulatg; nos morbus 
aliquis invaſerit gravior , rebus proſpicere noſires. 
Ft pertinet hace cura communiter ad emnes Patres« 
familias, ut morittri di ponant Domus ſuis, ne quis 


Poſ- 


PREAEFATIO. 


Poſterts ſuts vel damm: vel rixarum per neqltcentianm 
poſt mortem ſuim relinquat. Imo $ in Ciſu ho» 
minis adbuc carentis prole tenet: Ita © Abram con- 
querebatur, ficens : Ecce vernaculus meus eres crit. 
Colligitur hinc, deficientibus Filtir bereditatem here. 
dibus conſignandam, ne qua mer ior [ubortitur diſcor- 
dia.Tlta Abraham Ifiacum deſignavcit beredem, Filits ane 
fem Aucilliruwm adbuc wivis diſtribuit munera: Ita 
| Pairiarcha inter Filios varia diſpoſuit ultimo 

logio, Joſepho prelegatum dedit f9 de funcre [uo cvit. 
Adeo ut ab 1pſo Domino probart videinr, quod ſemper 

ud omnes homines wſitatum ſuit, nempeiue morituri 
maudata dent Propinquis aut ſlicts, "tg; de Fi. 
milia ſua conſtituant , 

E quibus omnibus liquid: ſſime afparet, ut Fus acqui- 
rendi res, ſive dominid rerum, Teft. ment arium, per [uc- 
ceſſionem ſteve ex Teſt amento, ſive ab Inteſtato, primevo 
juri Gentium vel Natwyali fere coetaneum ejuſq; Diſei- 
plin.am eque neceſſariam ; cujus Hypographia ſeu Hypo- 
theſis, vel (pectali ſignificatione queſtio finita, quam 
Controverſiam vel Cauſam wocant Turir-conſultt , ef 
Argumentum Traftatus ſubſequentis : Noltm tamen, in 
tis qu& a me iradita ſunt, 114 Aſuanir, it alitt cedere 
nolim, qu: nullis rationum clauſly's me patiens 
roercers , ſed illa omnia, al:.orum ( apnud 4quos Le- 
Hores) permaturiori ſubmiſſe relinguens Jndicis, hec 
| ——oq—h volni, quo grattam tuam mihbi conciliare va- 

erem, 


Vale. 


Gen. 1 5. 


Gen. 48. 
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Chapters of the Firſt Part. 


' 'Of Teftaments, Laſt 11; and Codicils im general, 
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IL 0 ,— Teft ment; ſolemn and unſglomm, according to the Cruil 
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Things, 
Treated. By the ſame Author. 


Adveruſcment. 


R inn Canonicum ; or an Abridgment of the Ecclelu- 


Laws of this Realm conliſtent __ the Temporal , 


wherein the moſt matcrial points relating to fuch Perſons and 


as come within the cognizance t we, are ſucc net'y 
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The Orphans Legacy. 


P ART L 
Of Laſt-Wills and Teftaments. 


CHAP. L 
Of Teflaments, Laft-Wills, and Codicils in ge- 


neral. 


7 C the Antiquity of Teſt aments, and whether they bad their 
Og er or the Jus Civile. 
# Teſtament is : Alſo what 6 Laſt-Will properly is, 
> inks Colich i; wib obey Level Difirencs! ark Fees 
erber. 


jj mph ter rg Codicils : And whether an Executer may 
i” 4 
4 Six ——_— Law from the Definution of oor” 


6. The different Opinions towe bug the la 


7. Whether @ Seal, Subſcriytion or ira Ny neceſſary to 4 
Laft-Will or Tiftament. 


—— 0 Gen. 1. 15. entailed on the 

took effect. P «19, in Contra-Gſtindtion to Community 

net arigically be, unei there were fame in Being ; not as Joyms- 

| Teyants, or as Tenants in Common , but as lawtul Proprietors, 
B diftwet 


Of Laſt-Wills and Teftaments. Part 1. 


diſtint from Adams concreated Dominion over all the Earth: 
Which not ſo much by any Right of Py we, as by a Deed 
of Gift or free Donation he had ab mites, « Legal Title unto, Gen 
1.26,28. Which afterwards in a right" Line of Succeſſion , and 
by way of Augmentation _——— the Earth, 
deſcended to his Poſteriry. Before which time , all things were, 
without DiſtpCtion , common to all , «s living upon one and the 
ſame common Stock and Patrimony : Yet wards by Occs- 
paney ( as thoſe who inhabit Vacancies) choſe their reſpective 
Ferritories in a way of peenliar and private Dominion. Which is 
the more tonjecturable Abel s having Sheep and Cattel , and 
conſequently Paſtures of his own : As alſo from Cains having 
Plantations, and conſequently Lands that were his own , and fpe- 
cially in the Land of Nod, where he built the City of Enech. 
Afr this (as Joſephus reports) came Exchanges , Buying , Secl- 
ling, Waghts , Meafurcs , Judges of Covenants and Contracts, 

th Bounds and Limits of Land, into uſe and praftice. And, 
when of all the Families on the Earth , only Neab with Hi: ap- 
peared above Water , we find the Earth divided by his Poſterity, 
ſome Ages after the Floud: For by Fapbet were the Iſlet of the 
Gentiles dronded in their Lands, Gen. 10. 5, 25. Chamand his 
Poſterity pc fiefſd themſelves of the South and Sourh-weſt parts 
of the World, as Shew did the Eaft, as far as to the Indice. It hath 
been alſo received Aw That Noeb, as by command from 
God, revived this kindof Diſtribution , or private Dominion, in 
the 930 year of his Age , being 300 years after the Floud , and 
conhrm'd it by Will rwenty years before his Death : And (ac- 
cording to Eaſehizs and others ) delivered it a little before his 
death into the hands of Shews his Son and Heir. It #s likewiſe 
evident from Sacred Records, That Will and Teſtament, and 
Donations Aortss cauſe, which arc qual Teff aquents , were in utc 
among the ancient Hebrews , Devur. 21. 16. Inſtances whereot 
we have not a few among the old Patriarchs , "who conveyed their 
Eſtates from one to another in a way of Teſtamentary Allenati- 
ons: Thus Abrabaw, it he had died without Iffue Male, had 
made Elezer his Heir or Exccutor, Gen. 15. 2, 2- which [acc at- 
terwards was ; Abrabaws having in his lifecime diſinafſed bis 
ther Children only with filial Portions, Gen. 25. 5,6. Thw 
Iſaac, when Eſa» (like others of his Poſterity) took a liquid way 
to dilinberit hamfelf , appointed Jace as his fole Heir and Exe» 
citor , Gen. 27. 37. who likewite in bas Will bequeathed to thus 
Son Faſeph (over and above what be p_ other Children) 
certain Lands , which he got yare Bell, the Amuriter , Gen. 
48. 22- Hence therefore it is very demonſtrable, That Teſtaments 
and Laſt-Wilk, a @ their uſe, cad and fubtaace , had the 


Part I. Of Laft-Wills and Teftaments. 


Origination from the Fur Genrians,, as the Produdt of Fur Netw 
rale, which Being to that which we now call Denon , or 
Property, and c uently to Altenatniont , under which Genus arc 
comprized Laff-Wit: und Tef aments , a3 a Speeres thereof, which (4) Lic Tefts- 
noewithitanding have fince received their Forms and Solemnirics non on et 


from the fm Covile, (@) winch requires feven Wirnefkes to z Tc —— ; 
ſtament, when as the Fur Gentines is fatiofied only with rwo. (5) In 3 &Ys © 
the Interpretation whereof, every Laſt Will is « Teſtament : For wa wnes 16 
which Reaſon, that Priviledge of inftitutiog Executors in Codj. #-+ 4 & wow 
cils, was not denied , in certam caſes, to fuck as were of the M+- woay 4.5. ang 


liczary Profeffion. (c) So that as tothe far Creda there can nomore New os ipts 
oft Willd Teft amet: be aſcribed t mto, than the reducing . ut —— 
them into feveral Forms, under the Quabhcation of certzin Ss- acbene © Boats 
lexmenities And as to that part of « Latt-Will and Teſtament, ** tmonen 


which refers to the bequeathing of Legacies , it is evident, thar Ur logiour bn Vw 


ties, of the 7s Croite. ED 
©. 16. vis nquas Trhmmwms, ow Ate oli, Grrmans corners acciaare poiſe & pore Civil, tos 
nar fe aguew Demins, &% © dns, Jris Nocrols, &ic Alknado worm in mortts 
om, 27 gn rr ocabitie erence inrvriee jars Febdarnds & Fruendict Teftamewncm — Gror. 4d. 
& Gf in L 1. Os Again ret Doamic & Recs is Rab Oe Aacar hawds (b) Bert & HALL nee 
don wr k Kerth. Roma, oer 3 names power, & ot Legeanins 5. oats Bo. is Rep DOL Vol 4. & 5272. Bi 
« ceocotens Communicer 00. nt ebocjrs f 4 Þ@ & jar & © por Jofon (<) Loedlicis Codicih. 
de itn, Teton (#) £, vert Leg 3s. Tab der Vert Gag & Foor Gil fuper Rub. de Logins. aus 5 
wr 00 Ya sts - 


t. A Tit ament is a juſt Sentence of our Will, rouching what 
we would have done atter our death, with the Appoanement of an 
Exrentor. (« ) By exchanging the words [Tuft Semrence,] into i e (© $4 £4: 7ſt 
words [ Law Di/pofong, ] is given the Detinition of a Laf-Hi : ruſe 
(f) Which (the A ement of an Excciutor being ompted) defines | 19 ver Cal 
» Codicil. (g) An Execater and 3 Loft-HWil or Teltament are fach [hn ie 
Relatives, as the one cannot be without the other. (6) Infornach , 4 
that although much be written in the name of 291d, many Lega- Crateld. oh K.. 
cies bequeathed, and feveral things appointed to be done ; yer if ti. 3. win. 4 
no Executor be diſtinftly named, or the Office or Duty of ſock (g) hee. oe 6. 
perſonally and fufhciently expretied or impli « 5 no Laft-Hi nf hw 
or Teffament. (1) Thunass Teffament 2a fuff Seitence fon Laff. Com 134. 
Wii na Lawfsi Di[pofing, touching what we would have done - —_ 
akier our death, with the Appointment of, an Execater; and a Ca (4) tnitin de ha 
dicil is the fame, but without fuch Appenrment of an Exceutey ; 9954 14 #06 
which mn truth is the very toundation of "the Tefament , whereot wh had 
the nomination of an Exccutor, and the Jufs Volantar of the Te 0* Toftnmen. & 
ſtator, arc the two main Eflentials. (4) ———<gx _ 
Gs ti be Leger & | progine. © de bo que is Tell. delen. Teflinenium propeie ye => 
«bi Laflinucis bharedis cbett.. bh. L. pronime RN 
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Of Laſft-Wills and Teflaments. Pact I. 


3- A Codicil in the chuef Conſtruttion and latendment of 
Law, is cither for the or alteration of ſomething is , 

or for Addition of Gmething to , or for Subtraftion of fomne- 

from the Teſtament. There is this further uſe alſo of a 

; and it hath this force in Law , That whereever it is 

added unto a Teſtament, wherein the Teſtator declares , That he 

will have the Diſpolal of his Eſtate to be in force , either in wa 

of a Teſtament , or Codicil, or what ever other way the Law 

Viet: jo. lows: In that caſe , if the Teſtament to which foch Gicil is an- 
& jare 1.9 4-19, nexcd, afterward prove or happen to be invaild as a Teſtament, 


Na 1.90.3 that is, astothe con | of an Executor , yet 
Conicitic,@ de it ſhall ſtand Le Colas, and be obſerved as /ucb 
gf om * by him _———_—_ he ſame. () in a Codicil 
Executors may not be inſtiruted, or primarily appoint- 
ſaving only in the Codwerls of Souldiers, by Law thereunts 
anos ſpecially priviedged, priviledged, and that only in certain caſes x yet even in 
Executors may be ſubſticuted, or added according to the 
= _— the Ttator. (m) 
elllis pagenis, =4 From the precedent Definition of « Teſtament, the Legal 
are principally theſe fix : wt. 1. That a Teftator in 
his Will may not command or order any thin kw 
ſtice, Picry, 7 Hmeſty. 2. That it be foll 
without 


ſections , cither in of Solemas- 
iy, ria raed of Will and meaning. >. it ought to be 
; anime Toft and;. 


adviledly and deliberately made , and not 
4 That the Teſtator at the time of muking the Teftament,as he 
ought to be mentss ; fo allo to be ſas jars, in refpet of 
what be difpoenh in his Wall. 5- That ha Will be Independent 
and Voluntary, or without the leaſt circumvention, fear, —_ 
CS pcm ens Wer ny gary owas 
6. Thatthe Teſtament Ambulatoryin point of WW il 
as the Teſtaror lives, is not of any force or Larriafalyriges de- 
ou 5.377+ coafe. (m.) 
5. A Teftament is frequently called a HW , or Laf Will; for 
theſe are commonly Sy nonymous and promilcuouſly ure : 
yer the current Opinion is, That they underſtand thern moſt pro- 
perly, who limit a Will only to Land, and a Tefament only to 
Chattels, requiring Exroutors, whicha Will only for Land Goth 
not require + For where Lands or Tenements only arc deviſed by 
Writing, this according to the Commun Law, there be no 
Execurs named, ſhall properly be called a Laf-HH ; and where 
it concr: as only ts a Sfams Such « Teſtament as where- 
to the Appointment of an Executor is eflential, doth p_y re- 
fer to Goods and Chattels ; for Lands, by verrue of the Stature , 
way be deviſed by a Will in writing , where no A 


—  — — — 
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named. A Tefament taken firidtly , according to the Detinition 

thereot, difirrerh from a Hill, (6) yet not as oppolite thereto, (+) 00: pot 
but only as the Species di from the Genas ; tor every Tefta- Pho a 
ment is a LafS-1H14, but every Laf HW is not a Tefament. A 

Loaf Hil is n= general word , and agrees with each feveral kind 

of Laff-Wilh or Teſtament: : (p) Buts Tefament properly ©© cab y_ «ds 
ed, is only that kind of Laf-HWill wherein an Exccutor is ap- _ 


6. Whether the word [Tofamentuns)] be 2 Simple or a Cone 
word? Whether $ ,- us Ornamentuns , [n/frumentwn, 

Calcramentuns , Paludamentuns, nnd the like ; or » Cimpound of 
Tiftatis and Mentis , is not of any fuch Cogent intereſt cither to 
the Theory or Proflick part of the Law, as to be much inquir'd 
ints. Such as define Tef amentans to be Toft atio mentin, ( ) ſeem {Pa Com. 
indeed rather defective in the compleat Defraizion red, than Od. 4.1 Tefts- 
miſtaken in the Allubon to the thing they thereby aimed at: Nor prmnet Te: 
are they culy henſible , who mg 4 genuine Compoure gg nn. 
of words, do only miſexattly call it  Detinition, when all their 4 Tri. Orden 
deſign thereby was, only to allude to the main Effential of the * F***: 
thing, rather than to adape any adequate Definition thereof , ſpe- 
cally where there is ſuch a quadrate Analogy berween the word 
and fuch _—_ thereof, as to the thing ignited thereby : 
And thok tew,, who will not have it t© be « Compound word , 
but Verbums wel Nomen Sumplex, (r) freer therein to affect rather a (+) Aut Getl. 
ity of Opinianative Contradiftion , than any ways to 1541500 wn: 
farntaction, Corroborate their Aﬀertion by Reafons or ie, 6. Blog, 6 
other than the i'e dirit of their own Authority : So that where <1. 
we find it faid , That Tef amentuns is Teftatio mentis , it is to be 2, hk. 
underſtood in reference rather to the Erymology and Explication of Ord. 4 :. & 
the word, than to the Subſtance of the thing it (elf. (>) Thats Cpanny, 


ur 3 4.43.98 3. 


& aw 
bn Bud de conflionr wm 124. odd EIS OO COS... — - - © 
6 tone } os dicas DOWnk; 4 de Tefbn & Arn is ff de Lager i. 


- ; py gait IVill of the Teftator, and the Appoint- 
ment of an or, be the very Conflicuents of a Teſtament, 

yer by the (tr) Crvil Law it was heb! but an Imperfelt Teſtament, ( Telemann 
unleſs it had the Selemmnitier of Sealing , or Sygnation , and Sub» qQ%4 wn big 
Fription of the Tefſtator , and oven *'Vimneſſes hereunto ſpecially nowm et ayeerm 
required: And all this (cxcepe making the Teſtament it telf } ro — 

be done at one and the fame time; only with this /a/ vs, That ; Trot. demenr 


m cat the Tefſtator- were not Litrrate enough to ſubſcribe , then mma = 
that defeft might be ſupplied with an eighth Subſcriber in his um opens 
tend : (#) Provided, That no Teſtament [aeperfedt by reaſon of 1a farms, 
ans $ 209 ublarigens. Col de Tefts (4) Tribncr nefiict Lineris Oloricm wihibere Teften. | cum 


Au yarn Cod be Tels 2 ines 
furh 
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ſuch Solemnity, ſhould run in prejudice to the Teſtators Children ; 
fuch +&# Tchaments, whether Hraren of Nanew 

ſhould be good and valid as to them. (ww) And although 
a Seal in Conſtrutton of Law , doth impiy both « content in him 
— 'd it to the Inftrument , as alſo @ contifmation of the 
© de Corel. things therein contained ; (x) yet with w = not necellary, 
de Falk. Ubi expedient , tO 4 Teſtament , which @ not properly and 

—- d, to which a Seal is eflential, though it bath the 


F 


force and vertue of a Deed : (p) Nor is the Teſtators Subſcription, 
jan tan, * which reſpects rather the Proof, than the Subſtance of the Teſts: 
tam. [di io gloſ- ment, (z,) abſolutely neceflary thereunto ; becauſe upon other due 
ei, and fufhcient , it may be good without it. So that a Teſts 
de tnventaris. ment may be valid, without cither Seal or Smbſcriprion, becxule the 


ME LT4. to make a Will of Lands, fays nothing of Sealing, only ic muſt be 


£6p-2, 
(#) Farinec, Decil Ub 2. Decif.as ws. (4) T1 cde Tefks & Siguer. dr Homod, faper 1.6 bigs © or injifts 
rupe. Teſts. aw 34. (Ob) Perk an4.ea7n Mare ans Flies 


CHAP. 


Part I Of Laſt-Wills and Teftaments. 


h—— 


CHAP.IL 
| Of Teftaments and Laſt-Wills more ſpecially conſi- 


| dered. 


1. Of the ſeveral Dif inftions or kinds of Teftaments, which the 
Law takes moHt natice of. 

2. Of the Droifion of Teftaments among the Ancient Romans, 
new of lefſ monuent in the Law. 

3. The difference between Jus Gentium, Jus Civile , and Jus 
Canoncum, = reference jo Teit aments. 


t. He Diftinitions of Tcftamenes, which are the moſt obvi- 

ous in the Law, are principally three ; with a threefold 
Subdivifion to one Member of he laſt Diſtinction, 2s alſo to thar, 
which for want of the Appointment of an Executor , may re- 
tain the name of a Laf-will, when it cannot properly be called 
a Teſtament. Firſt therefore, Tef aments are laid to be cither So- 
lems or Un/olexn. (1) This, though the firſt and greateſt diſtin- 
Glion of Teftaments, yet of leaft and uſe with us here in 
Englasd Secondly, Teftaments are cither Written or Nunc 
ther. (b) Thirdly, They are cither Priviledged or Unprivitedged. 
(c) Of Priviledged T eftaments there arc three forts, fone 
are called Afrlateary Teltaments , or fuch as are made by Seul- 
diers under certain Qualifications : Others are fuch Teſtaments 
as are made only among the Teftators own Children. And of 
the third fort, arc fuch Teſtaments, as are made to Charitable 
and Pra: uſes. But in cafe there be no Executor nominated or 
appointed , nor the office of fach perſonally and diſtinctly ex- 
preſs d , or ſuthciently implied, then it may not properly be cal- 
led a Teſtament, yet it (hall retain the name of a Laf-HIT, which 
comprehends one of theſe; 4%... either a Codicrl, or a Legacy and 
Dewiſe, or « Goft in regard, or by reaſon of death. 

2- Anciently there were threes ways of Teſtamentification, or 
three kinds of Teftaments , whereet fome are now totally laid 
alide, as obſolete and quite out of uſe; others yet practicable, but 
in part only ; and others whoily retain d in their full utc and 
practice, though not with us, where the Tus Gentizns, abſtratt- 
ed from ſuper Solemnities, in this matter prevails. One of 
theſe kinds of Teſtaments, was that which was made Calais Con 
mates in times of Peace : Another , that which was made in Pro- 
canis, or in times of War, ſpecially when about to engage the 
Enemy in bght. And the third, that which the Ancients called, 
per 


Teda & Li © 
de in jolt rape. 
ierir. cefda. 

(5) wyo ta- 
+: dT 

or dia. 4. fy 

(4) Mantic. bi 
hugenyg. 4.48 57 
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(4) Joftia 
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or Cornet, for the making of 
the like : Tcſtaments 6 made, 
were done with all their due Solemnities , whence they were cal- 
led Solemn Tehtaments. Such as were made in times of War, ſpc- 
cially when about to put themſelves into a poſture of War tor 
actual fghr; and before they girded on the Sword, they declared 


{e) Hoc cum ©» their Wills in the Audience of three or four Witnefles : (c) \Whence 
goo! nunc Mili» , 


rare appeilemas may probably be , fuch Teſtaments were only Nan. 
aliquid habror capative. That which was _ #1 & Libram, was rnade 
comme x only at the Emancipation of a Family ; and Þ called, becauſe the 
ca oe 94 ouſtorn then was, to pay money by weight : For at fuch Eman- 


the Teſtator did abdicate renounce his Goods by 
cn rem way of a figned and inary kind of fale, to him whom he ap- 
CE ned for his Heir or E ; who by the Agency of a Li 
—\ ipendent, or Othcer of the Ballance , did in the preſence of five 
ment, ms. 19% Witnefles, all to be of full a e, and Citizens of Rene, pa m_ 
mt in by weight, in conſideration of ſuch 6titious Rendition. (OW | 
Jeft.$.1.de money in truth was no other than fuch Metal in the Bullion or 
on 6 MaG , as was current among the Ancients to be paid by weight 
fapre. in all matters of Alienation. (g) 
< Jet in did. 
$ 1. & Thols, 
Sym jor. Les, © oem ys In Tins Ulpicnt tt 26. Hikes Tetament] Srhenaiies appouirer in hac verbs, 
via In Teftaments quod per Mal Librom bi, Don 109 4gunrss, Familia Emanciperis, X Trfliancnri Non - 
cupmio. Nanwerer Tetimens en in hone modem, Tibons Trfhament! renens Tefbmrer, ire dicks, Hac in 
his Tabuls crrifee foripes ot fart, bis Do, ins Legs, is Tefter | Quirks, vor Teftimonion probercce. Qua 
Nencupatis &; Teihatie vocnrer, Uip c lnft 1s qard & & tfdor, L 5. byes © 34: (Pak 
cap. z 


On 3- The difference between the Law of Nations, the Civil and 
m—— the Canon, in reference to Teſtaments , doth not reſpect {> much 
hg = — the Circumſtantials thereof ; not & much = 

0; 6. Subſtantial as the Probatory thereof : Albeirt there are that 
—— afhrm, That by the Civil | the number of even Witneſſes 
{1 bacon is the SubHPantial Solemmity of a Teſtament, (b) By which Law 
de Teſts. bi an cighth Witch is alfo in caſe the Teſtator be © i!li- 
gloCmog 3 9®. terate, as not of ability to his name. By the fame Law five 
rot 16s > Witneſſes were required to a Cedicil. All which were to ſubſcribe 
mu. 9 in 6a their narmcs, and x their ſeals to the Teſtament. (s) By the Jau 
5 euuen Gentiams two Witneſſes are ſufficient; (4) Azalſo by the Canew Law 
Fulham , > merely Secular three Witneſſes; whereof one to be the Miniſter 
-r——— |; END nn rn 8 of a Te- 
—_ ament ( if without juſt exception ) doth not only prevail 
els de Teas, with us » but az ined by te Cue Lam, de canad 
by 


” by - = #\..2> 4 - pas — —— 
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by the Law of God, and introduced by the Fur Gentiuns , doth 

now alſo prevail at the Cru? Law (m) rx 
CHAP. MM 


Of Teſftaments ſolemn and unſolemn, according to 
the Civil Law only. 


1. What folemn Tef aments are, and why [6 called. 
2. What the Law chuffy mntends by Teff ments unfolemn. 
3. In what caſe: unfolemn Teftaments are tolerated by Law. 


i. DD Y the Solenicy of Teltargents, is underſtood 2s certain 
form introduc'd by the Crend Law, to this end , that the 

of Hl of the Tettator may not remain as a New Confat after 
bs decreaſe: (a) The which Selemmnity not being obſerved, the Te (4) t. bac con 
ſtament is thereby rendered as imperfect and nw#. (6) So that by %. tc 
ſolemn Teltaments , are here meant fach Teſtaments as are made 1251 
with all thoſe Solemnitics which the Croil Law requires : And Fidei com. 
ay. we principally theſe fix; wit. 1. That the Teſtament be made 2} 5-haccone 
”m _— 'Y the Teſtator do ſign and feal the fame. 43. That 

he = ng a _——_ TREO 

one.and the fame time, faving only fuch Intervals, as the weaknets 

of the Teltators condition neceffarily | 4+ That the Te 

ſtament be acknow as fach, and publiſhed by the Teſtator in 

- preſence of __ — 5- That all theſe Wirnefles be rp Ia 
thereunto ſpecially called , req — —_— to be perſonally * = 
preſent for that very ——— 6. all theſe Wit - = x 7 
nefles do feal and fubſcribe the Teſtament fo publiſhed as afoce- RY 
aid, by the Teſtator in their preſence. (4) All which Solemnities * 
were required by the Creil Law , as almoſt cfſential to a Teſta. fignendis Tefts- 
ment, thouzh in truth fume of them refer rather to the Probatory, Rane cnn et 
than the Subſtantial part thereof. And hereof we have no uſe Caly.Lenrers 
here in England , being not oblig'd to any of thoſe Solemnities, Jl 
(e) Gving only to that i» /cript44 , when Lands or Tenements are tis wagi dicun- 
devited. rar in Ieftamen- 


tis. qui fightle 
in Noe. ad | 4. < de Teſta. (+) 142. de Rep. Angi by. 5. & Lyaw. Conkt. c. Statue. verb. probet 2 
oy 13 , 6-7 S C. - «. de 

Tet ly & Boat de Leg & Cont angithic yy —_ 


C 2. Un/olemn 
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2. Unſclewn Teſtarents, by the Inmtendment of Law, arc wo 
other than fuch Teftaments as wherein the faid Solemnities are 
wholly omitted: And fuch are our Teſtaments, not requiring above 
two fufkcient Witneſles, in conformity tothe au Gratavin and the 
Canon Law in that point; (f) and Gaving in a Devie of Land, as 
was ſaid, rey ly required, and that it be 
made in the Teſtators lite-rime : (2) Yer the Teſtator hath his 6- 
berty to make uſe of what other number of Witneſſes he thinks 
fe, and may deſire their Subſcriptions ; yea, for the better 
tion of Fraud or Forgery, and ad majorom camtelam , ray defire 
their Subſcriptions to every page of the Teſtament : But as to this 
the Law lays no obligation upon him. 


3. Although the Crvil Law is © exatt in requiring ſuch Ss 
lemmities to the perteftion of a Teſtament ; yet even by that Law 
there are certain ſpecial Cafes wherein anſolems Te are 


that Law calls feven , but alfo their being ſpecially and freely re- 
tel 


likewiſe cio 
where the Plague or Peflilence doth rage; ſuch being compared to 
Military Teſtaments, in that God at fir times ferms to proclaim 
War againſt Men. (7) 
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Part I. Of Laft-Wills and Teftaments. _ 
CHAPF. IV. 
Of Teftaments Written and Nuncupative. 


i, Tefament Wrinen what ? 

.- CS = 
3. Land: arg age ienare, ” i 
Nuncoparroed)y. -"ag 


6. Shag Exrextor met neceſſary im @ Will only for deviſe of 
e- _— taken orig uſe Gagne ank 


6. Tiff ment Nuncupative, what 
- Wil whetber uncupie or Whune, in cſs the Ee 
cutors name be ennitted en of the writing ? 


s. Law Caſer relating ts this ſubyett. 


Writes Teftament is —_— the time of making thereof | 
s) By which words are excluded 
EY. commined 9 wrking 7 « tanks 


writing. For firſt yes ma 
made by word of mouth, Te ls Nene 0 


—_—_— —_ writing after the Teſtatory 
b) orn— r= s Teftatorhach by 2 (09 dhulhedg 
Cree Wi, hi ens, that he may conceal the Contents there. 3 n. has cn 


of from the Witneſſes, ( which in a: Will he cannot fuk. CodTe. Te 
do. And it is ſufficient, i his Will in hand, he foy unto (7, outs on 
the Witneſſes, This is my Will and Teſtament; or, herein is 
contained my Laſt-Will ; or ocher words to the like effect. (d) in Tra 5.09, 
2. As touching the of Land of Inheritance by Will , 
if it be not fully written the Teftators death, fo far at leaſt 
as concerns the difpoſic — C——— 
by reducing it to writing the Tettators death; 
_ Goods and Chartels it may. (s) Nevertheleſs, if (406 nec. 
ee wrt Wore the Tchr dur, hugh be never ">" 
nor read to him after the writing t Conn or} nderagy_ch 
and that not only for Land, bur alſo for 
vided that there bean Executor named. (f) And this ſhall be 2 16 6. 
Will in writing, and not verbal enly, it want the ſubs (0g P_ 
ſcription of the Teſtators name. (g) For many cannot write at 
all, and forne want hands: Nor is the ſubſcribing the name of the 
makev ,any effential part of the Deed, much lefs of a Will, which 
needs not fealing 2s a Deed doth. 
;- Lands and Tenements devifeable by Cuſtorn , may paſs by 
« Nancupative Will for any time w ; for in a Deviſe of 
C3 Lands, 


Of Laſt-Wills and Teftaments. Part]. 


—_ 


Lands, Tenements and Hereditaments beld mn Burgage tenure, it 

is not necefLiry that the fame ſhould be written, becaute kich ma 
th) Swicb. par, PAs ſulhciently by Will Nancuparror, (6) becaute fuch Leak 
1.4 14.6.5. were diveſcable before the making of the Statute of H. 5 enabling 
to deviſe Lands, Tenements and Hereditaments by Will i writing 
in the Teſtators lite-rime, which cannot pats by a Nancaparree Te- 
ſtament or Will without writing: (z) 59 that Lands Burgage- 
(i) Star. 1.4. an. tenure, and by Cuſtom deviſcable may pals Nuncupatively , 
O_ though Lands of other Tenures arc not deviieable but by Will in 
4 Though the naming or appointing of an Executor be effen- 
tial troconſtitute a Teſtament or Laſt Will, yet this properly refers 
only as to Goods and Chatntels ; tor a man may by ks Laſt Will in 
writing deviſe his Lands, Tenements and Heredzaments , though 
he no Executors, becauſe an Executor hath nothing to &o 
with the Freehold cf Land. And this is more properly a Laft- 
Will than « Teſtament ; for a Teſtament, in a proper and rich 
ſenſe, is taken tor the Inftrution or Appointment ot an Exccu- 
PE And when it is taken only tor Tejtatio mentii, of the Wit- 
vere loper Babs, neſi-bearing of a man's Mind or Will, it cannot be termed a 
de Legur.4. in Teſtament otherwiſe than improperly, and ina large fenſe : (4) For * 
wo. 1 Ange Contracts and other Tranſactions, may be the Teltation of « man's 
Bald. in © & in Mind and Will as fignibcantly as Teſtaments : And therefore 
Epitola Col: whatever Inſtrument i» Scriptis , or Nuncupation i» Verbs , be 
com. made in the name of a Teſtament, it ©, 5 ſuch) Tand rod, 
w_—_ = if there be no Executor appointed : [/) Only # Teſtament may (as 

&4in ſuch) be vaildand good, without the expreſs Inflturion or A 
Legar. & 4 Gs p- 
pot bod. Ge pointment of an Executor therein, in caſe the Teſtator, touching 
& Lone fuch Infticurion or Appointment , diſtintly and poſitively refers 


&clent. (m) L Aﬀ4ſe res, f te Herel, toftic. & 1 1Dfthes, & & Condi iii & Jor Mandethos 
Superl. 1. &. de verb, Oblig in Keper p30, vel. 4. ol i544 a4 x1 


5. If the Writer doth only take Notes from the mouth of the 

Tecitator of his Laſt-WilLfor the Deviſe of Lands, Tenements and 

and afterwards write the fame, but the Teſtator 

(n) Dyerin dics before it be ſhewed untohim ; yer this is fuffrcicnt for a Will 
vile & Brow. 12 Writing for the conveying of Lands, Tenements and Herediva- 
(0) bi. ſup. uit, ments. (#) Likewiſe i is fufhcient if Notesor Articles be made 
—— q— and read to the Teſtator, though the ſame be not ingrofied at large 
(p) L. aur is Of ia formot Law until after the Teſtarors death. (s) AIG a Te 
prin. & Legs 3. ſtator, who by reaſon of ſome weakneſs or infirmity, hath torally 
$ 14 & de vere, (oft his ſpeech, may yet even by ſigns or mods, bequeath what 
eblig. Legacies {Lands excepted) he pleales. (p) Y<t notc, that by fuch 
hgns or nods, he may not appoint an Exccutor ; tor that can 

only 


== 7 TR BE A} =*1 


ow WO VY 


w —— 


CC 


Part I. of | Lgf/t-Wills and Teflaments. 13 
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only be done cither —_— or a» Seriptis, and not other- 
wite. (4) And although it hath b-en received as a common Opini- (y Ange? 
on, That in the caſe aforchiid, Legacies may be hed only \; 45 i prin. 
by nods and figns; (r) yet there are , and that of Orthodox Au» © tract. DD. 
thoriry, who affirm, That the Law which introduced that pra- 33 3 0 
Qicegs fince repealed or corrected by « later Law. (/ ) Norwith- (+5 ange!. 
ſhinding which , it the Teſtament be to Pious uſes, or mer Ly _— _—_— 
beres, though made at the Interrogation of another, only by nods ris, Cod. qui 
and figns, the validiry thereot is not on that account to be difpur- on Do 
cd (tr) = —_— 
& Te#: Aid Coun & 1 Gris a fandite Logan 1 (1) hos OG PWT  ..- Gas 
Ob'ig, is Kyen. DO. rob 4.64k pt. a ths 


6. Teftaments are called Nancupative, when the Teſtator with. « uyl toaſt Gul 
aun any writing, doth declare his Will before a fuffhcient number —_—_— —_ 
of Wimeſſes ; [#) and fuch Nancupative Will is of as great force '«ta 
and cfficacy ( except for Lands, Tenements and Hereditaments ) as (2 FOE 
any written Teltament, (160) Yea, this verbal, oral or Nancape+ wer C detelts, 
trove Will, being atrer the Teſtators death reduced to writing, and 
having the Court Seal affixed thereunto , is of as good validity 
touching the difpolal of Goods and Chartels, as it it had been writ- 
ten in the Teſtators life-rime. (x) Such Nancapative Teſtaments (3) Sue 1444 4. 
are ſuppoſed to be of the greateſt Antiquity, and far more Anciene #1 * 1.# 1 & 
than Writes Wills , as being in uſe and praftice before Letters ON 
were known, whereby to explicate the fenſe of our minds by an 
dinftinCt and Fgnificant words is Scripts. Plany alcribes the belt 
lavention of Letters to the Aſjrians t But it we will believe Anulas 
Geam ghcy were beſt inverted by Aforcarms among the Egyprianc, 
from whom Coda; (who lived 4. M. 1507. which was the firſt 
Sabbatical year) convey d that Art out of Phanicis into Greece, 
whence the Gr 4<cians brought the firſt uſe thereof into [rely : Bur 
long before this were Wills and Teftaments, as to their wie, end 

ſubſtance, praftic.il'y known among the Patriarchs; which 
by neceſl.ry conſequence could not be other than Nancuparrue 
Te ſlamerts. 

5. Although many Legacies be made and written in a Will, 
and many things expreſied to be done, yet if no Executor be 
named in the \\ riting, only A. and BR. by word of month appoine- 
ed to be Exrecutors ; this ſhall not amount to a Will in writ 
but to 2 Naxcarparove Will only ; C 3) becaute one ellential part of (910% - bu 
the Will, (444. the appointing of an Exccutor) is omitted our of —_ 
the writing. Nay, the appagting of han Executor , who is 
named in fuch s Note left with C. D. is no fifficient making of an 
t KC 3s 'S) Nor "y the arpointing ot any ons by 4 Goubr- (6) Vw Toe 
ful and uncertain name, a ſuſhcient making either of an Execy. 3 of 

tur 
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(s) loft. deLege ror or + (s) unleſs forme other ſufficient circumſtance doth 

%s 5, inert. nake it plainly appear whom the Teſtator meant ; fo tender and 
cautious is the Law of fixing the intereſt of any upon mere doubts 
and uncertainties. 

8. A min took Notes of a Will of one who lay fick, and after- 
wards he drew up the Will nn writing , but the fick perſon died 
before it was hewed to him. Yet it was the opinion of the whole 
Court, that the ſame was a good Will within the Seature of 32 HS. 
to convey Soccage Land , Tran. 6 E. 6. Dyer. 572. $0 was it ad- 
juged in 4& 5 Elz. in Hinton's Caſe where Articles were read 
to the Devilor ing the diſpoltion of his Lands , and 

Hug. Abridg: Articles were written after his death ; and 

verb. Ws and was a good Will within the faid Satute of 32 H 8. 

O__ A man intended Land to F. S. for life, the remainder to 7 
and before the remainder was written the Deviſor died. 
the opinion of the Court, that the ſame was a void Deviſe for 
whole Lands within the Statute of 233 H.8 becauſe that the 
did depend upon the other : But in that caſe it was holden, 
— bend .& 

Trin. 11 Jac. in che other to 7. D. t ile 

Laws can, viſor dieth before the Devi 

Adjedged «cc. written : It is a good Deviſe for the Acre which is written, 

Acre 


LF 


FERSEE > 


i 
:; 
S 
> 
: 
f & 


B. broughe ; 
— thers Wife. The nes onnngs was this, v1iz. 
Mot; 6 Plaintiffs Father, and Hus | : 

M. Anderſ. Rep don, ſends for A. deſiring him to write the Laſt-Will and Tefta- 
Cal. ment of his Lands. A. B. to declare what he would have 


Wikingo__ 

Plow. 345. Dyer. intending to have read the ſame unto him, was then told that the 

ts ſaid H. B. died at twelve of the clock juſt before. \ 
A. delivered the ſame to the Executors that were therein named. 
'The Wife enters on the Teſtators Tenements, and what was de- 
viſed -_ _ —n enters _ her, Lu Wite re-enters where- 
u intift brought his Writ. nion of all the Ju- 
Nices was, That it was a good Will in writing dis = 
Statute of 32 H. S. and declared their opinion on the Evidence 
given 3 whereupon it paſſed for the Wife, and ſhe enjoycd the 


A Will made by one in his ſickneſs, at the Importuniry of 
his Wife, and for quietneſs ſake, and to be freed from her vexa- 


(ious 
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tious Solicitations, ſhall be interpreted as made by Conſtraine, and 
ly not 
f  Tcllament found written in the Teftators houſe, but not 


known by whom, it tha Teſtament be read to the Tcltator, nd 


C. and hb Hes, the Manner of roqerrndge Fre} I 
wr the writ the Devite , but the 27 7% 11 
Condition A. dies ; the Will is void by reaſon p = & OO 


A man lies ck , his voice is weak and low, he defires to 
have his -Will put inzo Wriei : The Writer fits at a Table 
Gmewhar diſtant from the wherein the fick liew and do0s £1.04 
not hear what the fick party ſpeaks, but takes his words from Py. «bi foes, 
another that hands nigh to him , and none others then prefene 109 304-32 & 
I | 


that can be rid the Writer the the fick , 
= + is Teſtament will not be the Deviſe of 

und. 

A man being nigh the point of death , deviſeth his Land by - 
word; ner tuning by, cos wit" privy Lox knowledge **** ** 7%: 


or conlent, unmedrately pu tht into Writing before fuch Devitor 


For a Devile of Fee-fimple , it is not fuſhcient ro put it into 
writing after the Teſtators death : Bur if when by word the Te- $255 52.7 = 


ſtaror his mind , he doth withal appoint the fame to be Dyer. 78. 64. 
pur into writi , and it be done accordingly in his life-time, it **: 341: 
"T a T and Deviſe of the Land, as if it had been 


written at the firſt. So alfo is it, if it be wrinen from his mouth 
according to his mind, and his mind were to have it written , al- 
beir it be not ſhewed or read to him afterwards. Co. 3. 31, 

' One gave laſtruttions to have his Will made in writing , and to, . | 
give his Lands to one of his Sons for Life ; the Writer muſtook and TOR 
made a Deviſe of it in Fee : And it was held utterly void, and that 
is did not paſs it for lite. 


_ 
te i. Mi. — 


Of Laft-Wills and Teftaments. Part 1. 


CHAP. V. 
Of Teftaments pciviledged and unpriviledged. 


1. Teftaments priviledged ; what, and bow many kind: thereof. 

2 Miluary Teftaments, their Priviledges and Antiquity. 

3- Teſt aments made in favor of the Teftatort Children , their 
Priviledges. 

4 Teſt aments made for Good and Pious wer, their Priviledges. 

5. Tettaments wnpreviledged, what. 


I, Ee providedged are ſuch as are | ——_ by ſome ſpe- 


cial freedom or benefit contrary to the common courſe of 
(a) Mane ubi fup, Law 3 (@) of by ſome ſpecial freedom are diſcharged from the 
lib.1.tit.z7. ia uſual Requilites and Obſervations of Common and Genera! Law; 
ha w there are (as in the ſecond Chapter) chiefly theſe three 


kinds: wiz. 1. Military Teſtaments. 2. Teſtaments made in f- 
vour of the Teſtators Children. 3. Teſtaments for Good and Pious 
uſcs. 
2. The Priviledges of Miltary Teſtaments, or of a Teſtament 

made by a Souldicr are many , but chiefly thele four; wit. 1. A 
Souldier is not diſibled from making his Teſtament by any of thoſe 
Impediments which dilable others , unleſs for want of Reaſon , or 
(b) MyoC de other like grand cauſes whereby he is diſabled Fare Gentiznn, (b) 
(<)Barr ind2. 2. Whereas divers perſons are prohibited from being Executors or 
= Legataries to other perſons , yet the Law doth not fo prohibit 
0s them from being Executors or ries toa Souldier, fave in ſome 
plane. Inſt e:d. yery few caſes ſpecially limited in the Law. (c) 4. Souldiers are 
(e) L-quarebs* clearly acquitted from the obſervation of the Solemnities 0: the 
+ Teſtamentum Civil Law in making of Teſtamer's. (4) 4 Whereas no other 
= nh can die with two valid Teſtaments , yet a Souldicr may, 
cle quam Pa ani, and both Teſtaments ſhall ſtand good according to the cnt or 
Lz3-$.2- #4 meaning of the Teſtator. (ce) 5 Other Priviledges there «+ pecur 
f -— liar to Souldiers in making their Teſtaments ; but they being many, 
cel. reſol. lib.z. (f') jr would not anſwer the delign of a Compenduom , to make a 
my» 4 ſpecification thereof. Only let ir not here ſcape our obſervation, 
ia mulitibus Tac theſe Pniviledges belong only to ſuch Souldiers as arc in cx- 
ind ta. yy pedition or aCtual Service of War, (z) andnot to fuch as lic fak: ly 
7 yy Mane. and ſecurely in ſore Caſtle , Garriſon, or other like place of De- 
obi ſup.L.6:its. fonce, (6) Thele Military Teſtaments began under the Ermper » + 

nk. — al eſt. & GolLOb® 318, (bb) Mynſ {illies vcr loft. de mil ref & It ie £ 

p_ 6, Wm ane Tuftiriram boc Privilege Commune cro8 flieibur omni, cou 

CLE ' ef | Rinias. refirin wie Hidd videror 2d Milikes cov qa £407 
.” 7 omar Teltaggemum Milair eff Teftamenium 14) 


® 


. 
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and are not the ſelf-ame which the Law anciently termed Teſta- 
ments is Procindts , whereof mention was formerly made $2. <2. 
For ſuch Teftaments made in Procindts , were far more Ancient 
than what we now underſtand by Miuzary Teftaments, yea before 
the Law of the Twelve Tables; therefore before the time of 
the , under whom theſe Afilitery T eftaments had their 
Original, known to ts Lee NID 
men wn Crpile A107 1999, they were introduced by the 
Conſtitutions of the Emperors: For after that ſuch Teſtamencs 
made in Procintts began to grow obſolete and out of uſe, and a 
freedom or liberty of ———_ wm egg ny 
no longer be permitted ( which yet was again intro- 
duc'd) Fulins Caſer by way of ſpecial Privi to his Souldiers, F 
granted them a power to make their Wills and Teſtaments with 
all freedom ; that is, exempe from, and di of thoſe So- 
lemnit'es, which by the Civil Law were in the Teſtament of all 
others to be performed and obſerved ; which Priviledge the fec- 
ceeding did afterwards ratifie and confirm: (:) And theſe (0. 1. © 4s 
are they, which under this Head of Priviledg'd Teſtaments, may 7+ Mil 
properly be underſtood as Milrrary, in Conſtruction of Law. 

3- The Priviledges of Teſtaments made in favour of the Te- 
ſtators Children , are chiefly theſe three ; wiz. 1. If rwo Teſta- 
ments be found after the Teſtators death of divers Tenures, agd it 
appear not which of them is the later Teſtament : In this 
that ſhall be umed the later , and fo prevail , which is made 
in favour of the Teſtators Children. (4) 2. The Teſtament made (Bertin 1. r: 
in favour of the Teſtators Children , is not fo eaſily revoked as h5.< 2nrot 
poſſibly other Teſtaments may be. (7) 3- A Fathers Teſtament Clur 4, reta.q. 


among his Children ſhall rake effect, t there be no Witneſſes 19%. 1 
to prove the ſame , being written or ſubſcribed by the Teftators ins. tiberos, cod. 
hand, or by him to be written by fome other. (mw) How 5 Tet. & Glat 
beit theſe rwo laſt Priviledges by the Cuſtom of *Exgland, the lat- (@) nutd. rut, 
ter of them eſpecially,are common to all Engliſh-mens Teſtaments ; 4 C12. & 


ſo alſo. are all other Priviledges which the Law doth indulge to £2: 

ſuch Teſtaments mier Laberes. CULT 
4. The Priviledges of Teftaments made for Good and Pious uſes 

(being ſuch as are made ro Orphans, Widows, Strangers, Priſcners, 

Lame and Diſcaſed perſons be: and indigent , to Churc 

Hoſpitals, Schools, Colledges, alſo for the redemption of Caprives, 


ſtrange and unaccuſtomed CharaQters, yet be good and cffe- 

Qual. (s) 2. If the Teſtament ad Pior wſns be found cancelled, (nywane.ubi wp. 
it be not known whether the Teſtator did willingly cance] h$*-1.9.1.% 
fame, the Law —— cancelled, where- pin Caat.c.12. 


Of Laft-Wills and Teftoments, Parc 1. 
as Tcftnents af Pre wfary if ihe preſumed ; = 


ho my ll 
(FL Mewrie & Teſtament ad —prS is not void in 
L.qu bered ® other Teſtaments are. (208 p auf 
(r) Bart Jaion. belong to other priviledged X 
—__— Teſtament ad urkr wh lr fs where th oe Bo of three 

more : "The = when any thing is h- 
Opin. $ tuft ff the Chu 7 for the fole uſe and benefic of pers Ee 
_ fiaſtical , Cn the Law calls 
> — > — _" ocny foo is, when Bequeſts are made 
hems, & wiers. for the Veſſels, Urenſils and Ornaments of 


Tomy 116 is a Degree in Conſtrudtion 


former. (t) "The third Degree is, when e7 are bequeathed 
(0p fo.de for the Redemption of Caprives : i . 
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$.9 coun de pradiits, colum. & Tyroaq pot Logon 


Appeiiauone cogn>ichrer Coomds 
Sy (1c) 1s cap Apottolices, LE ner res 14. 44. L$eocionas Cod. or Secrofantt 
theo de Alanacione Emphyicdta verb. de Sacra ares vaſes, 


F 


5. Teſtaments anpriviledged, are ſych as have not an 
Pt ont mn to the courle of 
but are generall to the obſervation of fuch Requiſ 


ET Eh fool Tubes 


all 
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CHAP. VL 


Of Codicits. 


1. The Ermed and Original of the word. 

2. The Definition of « Codicil, 

3. Codicil may be made with or without writing, before or after 
the Tiff ament. 

make « Codicil; and whether more Codicids than one 


ber 
6 of Codicile, and what proof requiſine there- 


Who 
6. 
anſo. 


x. Codicil in the Erymolgy thereof, doth fignifie a lictle 

A Book, Godicillus being but the diminutive of Codex: You 
may, if you pleaſe, call a Teſtament a great Book, and a Codicila 
ltle Book uh mms A The Original of theſe Codicils was meer- 
ly occaſional ; for \- & the multiplicity of Legal So- 
lemnizies requiſite to a 'T eſtament, which are not © ton Codicil , 
the Teftator faling of fufhcient ity ro make a Teſtament 
Solemn, was enforeced to fly to the refuge of a Codicil for decla- 


> SS 
ws | q_— therem ambiguous ; or 


or explarkrory to it, touching 
derogatory to it, touching ſornething therefrom to be derracted. 
3. Every man that writes of this fubjet, abounds in his own 

ſetiſe rouching the Definition of a Codicil ; bur he will be found 

leaſt in errour, who defines a Codicil to be the juſt Sentence of (4) Muncie. x. 
our Will, touching that which we would have done after our death, 4 
wichout the appointing of an Executor. (a) Yet here obſerve, 

that the word ( 7uf) is not fo comprehenſive in this caſe as in 

the Definition of a T ; for here it doth not fignifie thoſe 
Sulcmnities and Rirual Formalities which are T , but 

only an excluſion of illegalities, and incluſion of fuch | 

ab are conſiſtent with the nature of a Codicil ; {© that we may not 
improperly infer, That a Cagicil s a kind of anunfolemn Lafſt- (v3 cut The 


WAIL (3) Com Op. 4 Co 
3- A Codicil may in effect be made cher in wriing or __—— 
out its (c) provided you donot call it =» Nuncupative i , that (<)GloC is. nub: 


an of words ; for it a Codicil may, us aforeſaid, be cal- £8 Coda. & 
led a little Bookor Writing, i is i = 
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wiſe than improperly and abuſive , be termed a Codicil , but rather 
os en ing Loco Codicilli, and which hath the full force and effect 
je Ga 5, of a Codicl. Alſo a Codicil may be made as well by him who 
non rem left. Gierh Inteſtare, as by him who dieth Teſtate. (4) Neither is it 
He ci, material whether it be made before or after the Teſtament ; («) for 
an. in both caſes it ſhall be reputed as part and of the Teſta- 
=. PU ment. (f) and to have equal force with it; ing made before 
(2) wynfng pot. the TT" it be revoked in the Teſtament, or be contrary to 
gin $92 what is contained therein. (g 
Codicil. 4 Perſons capable or incapable of making Teſtaments, are even 
(b) Bare. & ali fuch alſo as to Codicils. (6) Yet a man may die with divers Co- 
tz de Lexi. dicils, andthe later hall not (as in divers Teſtaments) null the for- 
Com OR" mer, to as the one be not contrary to the other. () And if in foch 
mn Codicils (it not appearing which was firſt or laſt) one and the ſame 
my 7 oo thing be given to one perſon in the one, and to another perſon in 
Co dcil the ather, the Codicils are not void, but the perſons therein named 
029% DD. ought to divide the thing equally berwixt them. (4 ) He thatmakes 
«& no Will, may yet make as many Codzcrls as he . Lattl. Sed. 
Graf The Com, 168. & Perk. Set, 478. to be annexed tothe Letters of Admi- 
= F Gs nitration, an to be performed by che Adminifrator. T'o a Will i 
Writing may be a Codicd by Word without Writing 1 
Which Pare/-Codicil may after beput into Writing, and afhixed to 
the Will. Sryler Regiſt. 357- 
C. The Civil Low wakes fore Divifens of Codicils, as well 
point of Pra- 


ſtronger Corroboration : al ny 
nexed to the Teſtament, and whereof the Teſtament it (elf rakes 
no ſpecial or particular notice, yet are conhrmed by the Law 
For the Law in certamn ial Caſes (as in the 
Guardians , matters of Truſt, and the like) doth diftingui 

(*) De Pravis, Gicils confirmed by Tltaments, from Codicils merely annexed 

L+.i8.1, Dub.t. ro T chaments. (») And albeit with where in England, who in this 


Sol. 16. #41, . prot equal 


' int conform to the Jar Gentrams, Codicils require 
megFel ar —__ is, Two Wimeſs without 
$ hoc lair a, yet by the Solemnities of the Civil Law, only five” Wi are 
exhib. & Ac wi. + pig nnd or to a Teſtament, laving to fuch 
wn # Milics, 6&* (odicils as arc topriviledgd Teſtaments : in which cat 
Toll, rats. & nr; Gs are alike bullcient to the ane as tothe ocher (p) 


- 


C © tndionts (0) Gnk$ Collins 1. 1 os Ohh ir Golick tif) Core es & is woes 
- 1 yon Dobra ae s | 


CHAP. 
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CH AP. VIL 
Of Perſons incapable of making Teſtaments. 
1. That the making of Tiff aments falls under @ double Cimfide- 


rats is Law. 


2. That the Law teuching ſuch as may be Teftate is Probibi- 
\. What pt ater Ay who are incapable of making Teift a 


mend 1, 
Whether — a—_ make their Teſt a 
te a4 whe. ”R 


2- The Law touching fuch as may be Teſtate, or Teſtable, is 
Probubtery ; that is, every perſon —y fn Power and Li (1 rug uh: 


berty to make « Teſtament or Laſt and therein may difpole © «ft permiſ. 
of his Goods and Chattels, (5)exc only fuch perſons perſons as are prohi> ge tann non 
bated by forne oecial Law or Cullcm (c) And as this refers to the (} nolend. de 
waking of Teftaments in the Afirue ſenſe aforefaid: So it holds rrue ©ndienus. 


alſo as to the P that is, "That perſon is ca» (4 we. 
pable of taking by cFelimene or Colt hat is not LS wages E 
which runs m arejudice of him , c_ and excl. <> 9p 424 


ded: And all theſe the Law comprehends under two Generals ; 

wit. Exher fuch 2s are incopable of taking either as Executors 

or Legataries by Teftaments, Laſt Wills or Codicils, (4) or fuch (4 © 4M 
as the Law calls Indigns, or Unworthy: (+) Theſe may take by ® £7, abu. 
Teſtament, but cannot hold of retain what they take : As to 1h, e, (e)yis. De bis 
all Teftamentary advantages arc not void , but voidable : Bue as 22 > 
to the «rber, they are not only voidable, but alf6 void. The 

ne may be jure © + though «Fells Inc $ but the 
abs DE "wif order 


The Perſons who are incepeble of making Teſtaments in the 
Aﬀdooe fenke ahoretand, with the Reaſons in Law, ny 
fall 
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CHAP. VIIL 
Of perſons lnecſtable by reaſon of the want of Dil- 


T. Of Laft-Wills and Teftaments. 
per ſans, 
or Natural 


Of 1 


CICction. 
t. Of Children in Minority. 
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(s) For & in a very 


not 16 have the uſe of 
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judgment to diſcern , and in a word, to 


be of Memory , otherwiſe his Will is void. (2) To be (4) More 546. 
of found and perfect Memory , is to have a Reaſonable | 
and underſtanding an Eftate with Reaſon. (7) For (1026: 
s Mad or Lanatick ing the time of his Infanity of 
Mind , is Inceftable Bug if he hath 
his L«cide miervels during the time of 
ſuch clear and calm and freedom of 
mind, it is the Teſtaments (4) Dyer. 201 
primary chief the time of the <a544s 
making thereof otherwiſe than Camper ments , the Teſtament is C qui wt. 6. 
well. (5) Yet regularly the Law will prefurne every man to be of * tarioth 
found Mind and N , and will caſt the Onar proband; on « pun. tc. 
him who aſſerts the contrary; (6) which is but c to the 7. 

of Nature it ki ADE 


7 ; are likewiſe excluded from making Teftaments , nor & 00: Com. 
may _ either of their Lands , (f) or of their Goods; (3% 4am 
(g) But be that only is of a mean capacity or underſtanding , or (g Scherd. in 
one who is, as it were, betwixt a man of capacity and a M>Cquiret 
Fool, fuch a one is not prohibited from eltament , (6) Inns 
|q———_ pr a to conceive what is Pres de incerp. 
the nature of a Teſtament or wil, being well informed nota: 


; otherwiſe he being deſticute of fach - is 
not fix to make a Will. (5) Here nate , that by the Laws of this © Cal «in 
Land, he that can meaſure a yard of Cloth, or rightly name the —_ > Wi 
days of the Week , or beger a Child, ſhall not be accounted an vet 
Idiot or = Natural Fool; (&) yer it will not be indifputably om chew 
granted, that an Act fo Natural as the begetting of a Child , can Srunterd. 6+ 
fo qualite a Natural Fool, as to render him in the charitableſt con. Trege Regs 
fruftion of Law Teftable. For it he be fuch a Natural Fool, 4 
that though of lawful Age , yet cannot declare of about what 
age he is, nor number Twenty, nor knoweth his Natural Parents 
by their ſeveral Names and Relations, or the like cafe Queſtions, 
fuch an Idice is undoubeedly Inteftable. (7) Notwithſtanding all +; ; #4. By 
which , if it may appear by fulkcient Circumſtances and Conje. +54 +44 
Ctures, that fuch biuts had the uſe of Reaſon and Underſtanding 
xt fuch time as they did make ther Teftaments, then are fuch Te- (Free. in 
ſRaments good in Lew. (=) And yet it he be an Lint indeed, 2 | +0 gy 
beit he may make « wiſe ,, reaſonable and fenbibic Teſtament 2s to (rftwrkgcs cg 
the mutter of i, yer it witlbe yord (1] 44 Eany 

4 Pirims rome Child: ” F{4! 66 of O41 ae , Chis ho more a þ wy 
make their I eflaments than Children; (= yet £3. are alone Jorh gn_y v.k 
BEVEr GCrprive 4 mian of tic puwer of RAking his T'c#xment : -———o_— 


(-) Bur 
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(9) L Senien © (o) Burt when a man, by reaſon of extreme old age, is become 

ers lapel. ven « Child again in his Underſtanding, or rather in the want 
thereof, or by reaſon of extreme old age or other infirmity , is 
become fo forgetful, that he now knoweth not his own Name , be 
is then no more fit tomake a Teſtament than isa Natural Fool, or 

——_— Child, or Luaatick perſon. (s) - $4 

wax > 5+ Such as are Drank, during the time of their Drunk , 


(9) vel. de Gerſtand this, as only when be is 6 excefively drunk , that he is 


| 
h 
| 
l 
| 


L-4 
ic of right Reaſon, 
(+) Realner, par. perſon whom the Law renders at that tame Inceſtable ; 
<.1+ 4s Teas, but be, who by a continual Cuſtom Toping , or by luch an 


; 
4 
5 


of 
& Dides-Spino. excels of Drunkennefs , hath  exil'd his Intellects, that he hath at 


ye 
The Marquis of Wiachefter by his Will in writing ( _— 
GO) Devi fra Meats 2 Repaed Soar , Devidag G 


in B, R. becauſe «a Will ing Lands , and a Will con- 
CIS wncteth aur eager : and that in Caſt they 
there proceed as to the Gqods, the fame would prevent 


rally 
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awarded. (21) In that Caſe it was refolved, That a Teſta- (59/71 17. 
_— i WR tobe of » Memory, not only Co. ra, 
to anfwer to and familur Queſtions, bur to have a Th Marquets of 
difpoling memory , a5 19 be able to make 4 Diſpolition of his tn C® 
tb tree moy -  EEEe—n 
Memory, which the Law calls Sane , 


K _—CC 


CHAP. IT 
Of Perſons Inteſtable for want of Freedom or 
Li 


V 


. 
- 


af $mrmannarnly, orb ng 
% Qnomogatny Intefftable ; In Caſe: their Tift a> 
men 1 may 


ſhall be as good in Law, as if he had not been Captive at all (g 3, 


Likewiſe be that is alive and in Capri or the epholdng of bs Boe EE 
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be dead the hour before he became Captive ; © that if he die in 
Os is his Teſtament ſo made before his Captivity, al- 
ON bs = Cn CLAD I_S, os T 08 


() Liege Cor- ry before his Captivity. () Or if he hn 
ae Tels Captive , the Teſtament he made before his ya 
conſerved jare poitluminii; but if be die under Colin 
(3) 1=ft. Quit. fiifrome Cornelia. (2) —_—_ \- \(—_— ATT 
| Pirate, Turk, Inbdel, or Chriſtian , with whom War i not 
uit & Grail ; he (© raken, remaineth « Freeman in conf conftrution of 
| retememen was to Teſtability , norwi kuch Capture , and there- 


diſtinguiſh from lawful Enemies. And therefore be that 's only 

—— —_— 
Licges, Tchtament. ( 3) 

_—_ condemn 'd to perpetual Impriſoument cannot make 

Pane " yon my a only fr Deer he 

Teſts. & Graf COn—_ thereby dilabled to {7) or is his 


TheCom Ort Tichament voll 4 eucept i be rande in the favour of him ar what 
1) Baid.iel 1. Sig the Teltator is imprifoned , on purpole to extort the fame 


veſt pe diem 

ts) Lqvi care Opinion , a perſon condemned to perpetual Impriſonment is 
SETS inc, (4) yet it is not © clear in the Law, as to render it in- 
done. top. La. "hp point it doth diſtinguiſh berween Eccle- 
— nd bn ” Catien © Gs have tarts. 
Tema vide in the former: (5) Ochers there are , that will not allow it 
cap.s 1. to be truc in cither;, (6) and render a folid Reaſon for ſuch their 


-———- Opinion: For (lay prac a Condemnation to perpetual Impriſfon- 


(5) JulCleribid ment is contrary to the far nap lerore 
& Graff $76 by the Cru] Law ; Lyra db eh 

Mes 7k, £0 make their Teſtamancs , though by the Canoe Law & T2575 
libacs. ny wile ater Clerices. (9 ) But this point feems to be beſt refolved by 


-— nia him, who doth lingul Serween Bi Conternction ts perps- 


—_—_— tels , and fuch Condemnation without fach Confilcation ; hold- 
(9) apa ing, that in the former Caſe they are Inteſtable , otherwiſe in the 
i — ined. Liter. (20) 


(5) Copriel, (14) Per Grey kbar cophasts:. 
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CHAP. X 


Of Women Covert. 


i. Women Covert Intefl able as to Lands. 
1. They are Imteff able a1 16 Grads without the Hurhand: Licenſe. 
3. They are Teftable as ts Chattels by Exceutrixſtep. 

4 They are Teft able a1'to things meerly is attion, whereof they 
were not poſſeſſed during Cryerture. 

4. Whether = accept Executrixſhry wit bout there Huihand; 
conſent, or 1 Adminifter ins caſe of their refu/ai 
thereef. 

6. Caſts im the Law concerning this Subyecs. 


x. Hat Women Cert are Inteſtable for want of Freedom, is 
not fuch « general Rule in Law as to exclude all Exceptt- 

ons. It is true, a married woman cannot make her Teſtament of 02m _ 
any Lands, Tenements or Hereditaments, () ſpecially ſhe can- (by wrook. 4 
not deviſe the fame to her Huband, (F) «t ſhe were noe Mg «De 
thereto conſtrained by him, but would do it of her own accord OY 
freely and voluntarily, and though fach Teſtament were mace (4) arg 4 «lic. 
before her Marriage with fuch Legatary-husband. (c) And albeic "2 v3 ©o0 
the Wite ſurvive the Husband, yet the Teſtament made during (15 C non fee 
Coverture is not good. (4) But yet if after her Husbands death 5; 4 Reg jus 
ſhe approve and confirm fuch Teſtament , made under Coverture, nn 1 ay 
then this new Conſent or new Declaration of her Will makes the (+ 4 3. | 
Deviſe good. {e) Alſo, if the Teſt.ment were made before Mar 570998 
riage, and ſhe ourlive her Huband, it ſhall be good. (f) Allo Cit inovr trove: 
where power of filing the Teftaturs Land is given to© a Wikes Nagoen £447 
Exccutnx, there ſhe may & 1. even to ar own Huband, (g/ or to - op" <p 4 
whom ſhe plcate. (d; ha@2 !olog 

2. Of Goods and Chartels the Wite cannot make her "Teſtament [1,4 on wh 
without her Hubunds Licenſe; (5) for all the Goods and Clit Droie i 14. 
tris which the Wite had at the time of Marriage, (-} and all the gr — Þ 
Chanels real (it he furvive the Wite) belong unto the Hucbund « 4 
by virtue of the faid Marriage. (4) Yet by the Huabanus Licente ® 
ſhe may make her Teſtament even of his Goods, (7) vea, though ii 
the Huabund wderfthand not of lis Wits Will, yer if alter Pro. (hymen © 
bate therevf made by the Executars, ke deliver them the Goods 1,5,a 1,4 
there deviked , he thereby ratitbes this Teftument , thouth he A bizc+ 4 
wore nat Fry os the makmy therent b (1) | 8 tis Cones vCmy We, Gn. Devee 
"NCC wciiverc] by lim according to tix tre of the Well, it i S ._ gt Ho 
then too late fur him to revolte the Lac; (n) Utiacrwite , not —_— 
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her 


> as he Hubend cannot (3) Bo. Ar. 
Will make an Executor of an Obligation which & Fiz. abs 

he hath in right of hi Wh, cn En in 2. ©. 109 
— dep | 7 wn arc not - our (y) Le Abe. deat 
aman mio Hubend y Marrage, CHRAOT | to — 

— oth (z) « DRONE 
he or releaſe them, though ** * 
ſhall not be entitled to them, unlefs his Wite ©, wu, 7 
or kd. :. 


niſtration of her Goods , whereby he then becomes liable tor her 
debes cur of the Game when be ſhall have received them. (4) And (4) BR 12 
ted our of the Woman imty © © 


uhout 


t 
{ 


{5} hid. Ohh. 
Lacs 


him. (c) Thus « Woman under Covertare, may make an Execu- (<) 1» 4 
tor as to the Goods ard Charttels he hath a3 Exccutrix to 


Attnes , wa... Debrs due unto ber upon Obligations aud Specialities 
mage to her alone beture or after her Mariage. (1) (+) Pies, Furcue, 
+38 &rouvk. Fur. 

tes Tis. Be 
F As 4. 3v% 
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© 14 H4£c11- 


(Og, Rog 112, 


(1) Alex Ls, 
Conkl.; x 5. au ©. 
{z)Molin. ad 
Conſluerud 


pert.i4.z0. nu 
191, 


Cooks per.r. 
.n Forſe and 
—_ 
_ Wills n. 

| 1ctamencs. 


EN op—_ - - —— 

vity, no Will be proved, will probably bar the Huiband 
et Uffen ing in any Suit commenced againſt 
them, That ſhe neither was ix, nor ever adminiſtred as 


her againſt her Will ; yer 
nn the Will for his Wik 


as 

o bd in 
conclude may. 
refuſe. m4 
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Principles thereof reſpedtively, m thei 
ingly : And therefore the one hold the Hubaod 
moſt caſes but as one perſon , the ot 

cannot centre in the ſame point in other matters as well as this, 


relating to their reſpective power and intereſts. 


therefore it bei ay ſhe takes a Husband, and 
afier Marriage, ber Will being her Hubands , and ſubject to 
by her taking a Husband , ſhe hath wholly revoked the Will to 
merly made by her. 
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Ce IS 


Debe upon an Obligation, the Condition was, Wherens the De- 
fendant had taken A. S. to Wite , who was a Widow , beirg pof- 
{fd of divers Goods ; 5 ho OY his aid Wite to make 
a Will, and to dipole in Legacies ſo much as ſhe would, not ex- 
ceeding fifry pound, and perform what ſhe appointed, That then, 
&c. The Detendant pleaded,that the did not make a Will ; where- 
wpon Ie was joyned ; it was found that ſhe made a Will, and 
thereby diſpoſed of divers Legacies , not exceeding fifty pound, 
but that ſhe was « Feme Covert at the time of the making of the 
Will: In this Caſe it was adjuged for the Plaintiff. For, ab 
though ſhe being a Feme Covert, could not in Law be permicted 
to make a Will to diſpoſe of any Goods without the Husbands #ich. ; Car. in 
affent ; yer it is @ Will within the intent of the Condition; for it ®* Marine and 
was in the intent of the Condition , That ſhe ſhould make a Will cnn non 
to that purpoſe , norwithitanding the Coverture; and it is but **d Hugh's a- 
her appointment , which the Huaband by his Obligation is bound Wits Yah 
to —— ; and the finding that ſhe was a Feme Covert, was not famencs. 
in this Cafe material. 

If a Fexve Covert make a Teſtament , and deviſe Goods to an» 2* ©4+ 77: 
other, and the Huband after her death deliver the Goods to the 35jh 22niie 
Devike 2ccordingly, it will bind him. 

A Defendant Covenanted by Indenture with the Plaintiff, That 7**»« Biz © 
whereas he intended to marry E.S. a Widow , That he would Wok Oper 8 
ay all the Legacies which ſhe by her Laſt-will in writing , bear- **» 
ng date 1 May, 20 Eli. Gd give and bequeath, and was bound 
by Obligation to perform the Covenants in the Indenture. In 
Debe upon the Obligation the Defendant pleaded , that after the 
making of the Will and the Obligation, he intermarried with the 
faid E. S. which Marriage continued till her death ; 6 the Will 
and Deviſe of E. S. was void, and demanded Judgment, &c. 

And it was adjudged that the Plaintiff ſhall recover. For notwwith- 
landing it was not a Will to all intents and purpoſes, yer the In- 
denture referreth to that which did bear the name of a Will: And 
although it was nota Will indeed, it was not material. : 

A Feme Covert Executrix may without her Husbands conſene got $14 
make an Executor of thoſe Goods ſhe hath as Executrix. Like» per Curians #4, 
wiſe ſhe may make an Executor of the things in Adtion due to 2g De: 
os 


A Woman Covert may make a Teſtament , it her Husband a+ 1bid Kott Abe; 
gree to it after her death. And ſuch, albeit ſhe be an Executrix, can- an. Dove, 
not Deviſe any of the Goods ſhe hath as Executrix , without her 
Hubands or his agreement to it afterwards ; yet ſhe may 
make an Executor thereot without his conſent. Likewiſe a Feme 
Covert cannot Deviſe things in Adtion which ſhe tath , without 
the conſent and agreement of _—__ Huband. 

” 
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If a Woman Covert die lateſtare, Adminiſtration may be com- 


tit.Emecutor B mitted of her Goods; for poſſibly ſhe bed ing in Adtion which 


are not given by the Law to her Huband. 


$ Ez. 251. 90. 
Ami. | 


_— _ 2 a _— 


CHAP. XI. 


Of Perſons Intcſtable by reaſon or for want of 
their principal Senſcs. 


1. In what Caſes perſons Deaf, Dumb or Blind may make their 
Teftaments or met. 

2. How far Teſt aments begun, bat net finiſhed, may be geed, or 
ner. 


I. E that is both Deaf and Dumb by Nature, can make no 
Teſtament or Laſt-Will , (a) except it may appear upon 
good and ſufficient that he doth underſtand what a Tefta- 
ment means , and alſo that he hath Animen Teftandi; forit fo, 
then he may by plain fignificative tokens and ſigns declare his Te- 
. Rtament. (s) But in caſe he be Deaf and Dumb only by accident, 
. he may (Gf he be able) write his Teſtament with his own hands ; 
(c) or other wiſe, not being able to write, yet having underſtand- 
ing, he may, as the other, make his Will by ſigns , cife not ar all. 
{4) Such as are only Deaf and not Dumb, may make their Teſta- 
ments. (e) Alſo ſuch as are Dumb, and not Deaf, may write their 
own Teſtaments if they can, otherwiſe they may make them by 
| | wy and ſufhcient hgns well known to the Witneſſes then pre- 
ent. (f) Alſoa Blmd man may make a Nancupative Teſtament 
before a ſufficient number of Witneſſes , but not a wrizren Te- 
ſtament, unleſs the ſame being read to him before Witneſſes , he in 
their preſence acknowledge the ſame for his Laſt-Will and Tefta- 
ment: So that the bare acknowledging thereof to be his Laſt- 
will, 4, hearing the ſame read unto him, is not ſuffici- 
ent. ( 
> *Teſtaments bepun, but not finiſhed, may be good or not, 
25 they in their Circumſtances: For if whilſt the Teſtator 
is making of his Will, purpoſing and intending to proceed on far- 
ther therein , by adding, diminiſhing or altering , he be ſuddenly 
Farpriz'd with ſome violent ſickneſs or Inſanity of mind , where- 
by he cannot proceed in his intended Will, but is enforced to 
giveit over, poſſibly in the midſt thereof, and fo dies: In this 
Caſe 


" LL _— = 


—c 
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Caſe it fers the whole Will, that is, the whole of what he 

had made, will be void. (1) But yet if a mam begins his Will, (+) tis. Srook. 
and maketh forme perfect Deviſes to one or more, and then of 1 19=Ca 4 
bim(elf, or volunnnity , gives over until another time : Or if a A 

man make a perfet Deviſe to one, and then dics before he can 

make any other Deviſe to others, it ſeems thee (hall be good Wills ©) own. bs. 
for fo much as is done. (2) 44 


C 'S| A P. Xll. 
Of perſons Inteſtable by reaſon of ſome Criminal 5% ws 
Convictions. | pr 
Frugiliey, 

1. Traytors Inteft able from the time of the Crime committed. 40d when De- 
2. Felons not Inte ws before Conenct tom. — >. 

3. Hereticks Inteff able, 11h they reclaim their Here/ie. gals, nor ine. 
4 Apoſtates Inteft able. _ woo 
e. Inceſtuous Inteftable, ſaving to their Parent: and Children, ** ®* niking oe 
6. Sodomites are Incefable. a, al «Will, 
. Self-Murtherers InteHable wider Liniit ations. ibid. ——_ 

. Our-Laws and Excommunicates net abſolutely Inteft able. os I 
9. Out-lawry m an Imieff ate, no good Flea in Bar to « Creditors nallyiadited dis 
Adi..9 againſt bu Admmiſftrater. before he be con- 
y demned, his Te- 


' Rater: are Inteſtable, for they loſe both their Lives, Lands Feodence pro- 
and Goods, whereot they weed at the time of the jg Pon 

Treaſon committed , or at any time after. (a) Inforuch, that here Teſters: 

Traytors are Inteſtable, not only from the time of their Con- ty —* 


Th 
vidtion, but alſo from the time of the Crime committed : So thar "To 


become void, both in reſpe&t of Goods, and alſo of Lands, Tene- £22298 
ments and Hereditaments. (5) Howbeit a Traytor that is pardon- «bility rodevi'e 
ed and reſtored , may make his Teſtament. (c) t Neither ſhall © 5346, 
fuch Goods as the Traytor hath as Executor to another be forfeited; ®/ vu: bid. 
whence it follows, that of luch Goods he may make his Teſtament ; 22: 1 acme. 
which alſo extends to Outlaw'd for Debt, alſ> to perſons — 
attainted or convicted of Felony. (d) leg. Jul. Mojet 

injut. Teh, & 


fa 1h 4 4 WLS T te . & wrrfn. L 
| cap. —c la aq iaju. rape teflamentis. + Pap. Nec. 1. tir. de is 


finieme. (6) Seat 325 HA. cap 14 


F 2 2. Felons. 
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2. Felons are likewiſe Inteſtable being lawfully convicted , for 

2) Ez. an x. the Law hath otherwiſe diſpoſed of their Lands and Goods: (2) 
ee Bur if a man be only Indited of Felony, and die before his Con- 
boy vidtion or A'tainder, he may make his Teſtament both of Good: 
(49 Stat, 1 Rich. and Lands: ( f ) Or being Indifted, and thereon Arraigaed, ſtands 
OY Mute and Dumb, and will not anſwer ; in this Caſe he forfcits 
(g)Dr. & Srad. only his Goods, (#) and therefore may make a Teltament of his 
464% i, Lands(b)And here note, that in reſpect of a Felons Lands, the 
Ears time of the Faſt committed is to be reſpedted, but in refpeft of 
non condemne» his Goods the time of his Judgment : (:) So that he loſeth his 
© rerk.tle Lands from the time of comminting the Fact, but his Goods only 
Granes. tol. 6. from the time of Convidtion , infornuch, that at any time before 
his Conviction he may bequeath , fell, or otherwiſe alienate his 

(k) Brook. For- Goods and Chattels. (&) Howbeit if he make his Teſtament be- 
—_ —_ fore his Condemnation, it will be fruſtrated and prevented by his 
& Cowels Inftic. Judgment. (7) So that the Teſtament of a Felon convicted is 
ur. Ang. lib. . void, though he be never executed ; void, even by force of che 
MPanos is Condemnation (»») unleſs he afterwards doth obtain his pardon. (») 
Rub. de Teſt. So that perſons Attainted or Convict, though during their Dit- 
_ Jakes abilities they cannot make any Teſtament, nor conſequently any 
(*) Ib. & Gal. Executors, uſe they die not policeſt of any Goods in their own* 
Ss vie 4+ Fight, yer they may be Executors toothers : And as ſuch, and as 
© liv.:. tothe Goods they have only as ſuch, they may diſpoſe thereof by 
$6.0.18.XL1. their Laſt-Wills ; and of ſuch Goods they may make Executors , 
Lon 65-14 nd may alſo maintain a Writ of Errour to Reverſe a Judgment 
tows _ given againſt the Tefſtaror. (1) Bur Goods raken away from 
—— a perſon Attainted or Convicted by a Trefpaſſer, cannot be recove- 
(1) Adjudg 123. red by any Suit or Action commenced by his Executor, becalue the” 
_ - pry P thereof in right ſill appertaming to ſuch perſon Artained 
abridg. #59, or Convitt, they arc forfcited by the Atrainder or Ourlawry of 
end him from whom they were ſo in the way of a Treſpaſs wrongtully 

caken. 

(0) Auth Cre- 29. Hereticks, if they be Convicted, or publickly Excommuni- 
_ mm cated, cannot make a Teſtament of their Goods and Chartels (s) 
er. de ever & But if they reclaim their Hereſie, they are not Inteſtable. Here- 
MAX ali ricks take their Denomination from the Pertinaciouſaeſs of their 
Cele ves Opinion ; and being Condemn d or Convicted of Herefie, are boi! 
| — $ Te- by the Covil and Connen Law as well Incodicillable as Inteftabi 
& Vaſo De fuer { 3) yea, ſuch a Teſtator could perend therein ro the Privi- 
phogr.l 1-4 3. ledge of the Jus Ailitere, (2) or the Teſtament it felf were made 
EONILES im Pics w[nr, or for the benefit of the Teſtators own Children : (2) 
(3)L. vie. de But that is to be underſtoxd only of fuch of bis Children as are 
Sour Lukes alſo Heretical, and not to be extended to fach of them as are Or- 
19)V«g.b thodox ; (4) Nor to Schiſmaticks, who retaining the Judgment and 
gn—_— Mos of the Church, depart only from the Communion thereot 


Teſts. p 4.4 
—_— + Arſtate 
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& Apot ater , or they who do wholly renounce the Chriſtian 
Faich which once they did profels, and do become Jews, Turks, or 
Infidels, are worthily exc by the Law from being capable of 
making a Laft-Will or Teſtament. (p) Such Apofares contract- (> L1.5.4 Ce 
ing ts therſclves the guile of Treafon againſt the Hig bet Majeſty, art _— 
arc not only Inteſtable, but by the Crew Law may at any time pod. 4 qualicer, 
within five years next after their death, be thereot Convicted and 
Condemn'd ger wiam Accuſations. (5) 
oF. Inceflwons perſons are proehibired ro difpoſe of any Goods or 
Chanels by Will, Gving to their Children begotten in Marriage , 
that is, in lawful Marrage ; or to their Parents, Brothers, Siſters, 
Uncles or Aunts. (q) W here by Parents, underſtand all of cach SeX/\\8. 6 qu C 
in the right Line akending ; and by Children, all of each Sex in «« inert nupeits 
the Gme Line deſcending. (r) mmm = 0 
6. Sodamites, or fuch a5 are guilty of that wicked and abomi- & @u 
nable Gn againſt Nature , mentzoned in the Holy Sctiprure,” [Jare (Ger-< 15. 
inteftable, and prohibited to bequeath their Gouds or Chartels. (z),, —_ 
+, Sf -murtberers, or fuchas wiltully deſtroy themicives, are ein. 4 Compeer 
Intcitable ; (#) nor can they make any Bequeſt of their Goods, for #= = 7 
they are all Conbicare. (w) Yet there are thoſe who diſtinguiſh ,,, Lf quis flies 
berween the kinds, or rather the occaſions of SelE-murther ; wit. $ cu. #-de tt 
1. That which is occaſioned through the fear of Execution of a $5 + Cau* 
Judgment of Condemnation. 2 That which is occaſioned (+; vary. ce 
through a tried ſenile of a long, tedious and irkfom life. 3. That $f Kefolk 
which is occaſioned through the pain and violence of fome ji. 135 2.08 
ſeafe. In the firſt Caſtir is faid, they loſe, like other Felong, both 1< 1 
Lands and Chattels ; in the ſecond, Chartels only; in the third , 
nether Lands nor Chattels. (x) Norwithitanding which Diſtin=,,,,...., 
Fiion, the Law is taken to be, "That a Fils dee can make no Te is rrwoin. 
ſtament of his Goods and Chartels, but of his Lands he may. (6)® \ tg 
8. Out-lawed perſons, though not out-lawed but in an Adtion 16. 
perfunal, fortcit all their Goods and Chattels, (3) and therefore can- 
net make any Teſtament thereof. (z) Butthe Our-lawed for Fe (3) 0%. & wwwd 
lony, forkeiting their Lands as well as their Goods and Chattely ,b* 1 and rms 
cannot make any Teſtament of cither. (s) Though the Our-lawed hs. | 
only m an Action perſonal may make his Teſtament of his Lands ,(@ j4Chr $ 
yet not fo of his Good and Chattels. And as for Excemmung. 241328 
cate perions, if they be excommunicated for Herefie , or other (+/Torms «+ law 
cauſe which renders them in it ſelf legally inteftable , in fuch cauſe = 
they cannot make a Teſtament ; otherwite it is for the moſt part 
he'd they may. (5) And althoughperfons Excemmunicate, Here- , c$oindown 
ticks, Ufurers, Inceſtuous perfirs, Sodomites , Libeliers , and £44: 
fach like, are Inteſtabic by the Comal Law, yetat the Commun Law . 
the Teſtaments of fuch perſons (at leaſt for their Lands) are, or —_— - 
may be good. (1) And it an Excemmunicate perton be made $e%. 456 
Executor, 
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— he cannot (the Excommunication depending) commence 
any Suit or Action for his Teltators Goods: Yer this 
doth not wall his Exccutorſhip , or quite deſtroy the Aftion , but 

(9143 yay. only fulpends it until his Ablolution. (2) And again, as to the 

Our-lawed, it hath been a Queſtion propounded , but not 
reſolved, Whether by the Our-lawry of the Legaee , before the 
Executors Aﬀent, the thing bequearhed him be forfeired > The 
Preſumption in Law feems to be full for the Negative; for that 
before the Executors Atlent, the Legatee, though he may have a 
title to, yet hath no Legal intereſt in the = veathed ; nor 
without ſuch Aſſent is the Property thereof altered 

g. An Adtion of EE Tx S. as Adminiſtre- 

the Iateftate was Out- 

lawed at the Suit of 7. Nr Japon ; and © bring Our- 
That the Plea was not 

good; for it is but a Plea by Implication , that he hath not any 

(OVidy7 6.27. (Goods, and fo but Argumentative. (cYAnd Tran. 47 Eliz. in 

w— {c#ta Wall and Bradwel's Caſe was vouched to be 
jc, judged ; and therefore the Court upon the view of 

es baked the Record in W F? Caſe gave Judgment, that in the principal. 

Gervs Cale, Caſe it was no Plez. (4) 

—— If Debt be brought againſt an Executor, and he h, That 
his Teſtator was, and died Out-lawed ; it was in that caſe, 
chat this doth not prove « Nullity of the Wil, for then he might 

, that he was never Executor; but it tends on 

_—_— rag nan Gd: did come to has co; bu tens only 

11 84.27... Teſtators Debr, by reaſon of the Ourlawry. (+) 

—_— ay A man Out-lawed to a perſonal Aftion may make Exccurors ; 

Ry Det open rand, which are not forfeited to 

far the Game raakbn Adnuniftration of 
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CHAP. XIIL 


Of Conditional Teltaments. 


1. When @ Teſtament may be ſaid ts be Conditional. 
2 What word: ſufficrent to expreſs or imply @ Condition 
3. The difference between Conditio and Modus. 


t. He Teſtament may then be faid to be Conditional, when the 
Executor is therem Conditional ly athgned and appointed , 
for the Adignation of the Executor is the Lite and Soul of the 
Teſtarwent. Now the Aſſign't'on of the Executor is conditional , 
when ſuch a fuſpenſive quality is added thereto, as thereby the 
M4 of the Diſpoſition is tor the time impeded, and dependerh 
on fome furure event. (4) But x Condition which reftrains the @) Keheard &s 
Au hority which was given by the heſt part of the Will is void : CONIRY 
As to make two Executors , provided that one of them ſhall not Gr@rver. £m. 
Adminifter. (1) But a meer Demonitration (which refers to the OrSLeganm. 
tine preſent or peſt, 23 Condition doth to the future }) though ODS __— 
in it ſelf a fall Demonſtration of the perfun eppointed Execy- ©* 2. 447 
tor, doth not vitiate either "Tcftament or the Executortſhip : And At: 
therefore if a Teftator fairch, I appernt my Sow Thomas, wis was 
[ately married, ts be mey ſole Exrentor, Thamas hall be his Execw 
tor, though he were never married. (x ) | 
2. Many and divers are the words which do expreſs or imply © 
a Condition in a LaſtWill or Teſtament, whereby the Teſtament 
it ſelf, or the Difpoltion of the Teftator, therein becomes condi- 
tional. Such are the words following ; www. [i , when , whiles , 
which, what perfon , who, whoſoever, and fometimes the Abla- 
tive Cafe abſolute. ] Alſo theſe words following, wiz [excrpt, un- 
kt, otherwite, until, whenfoever, as much as, in as much as, for 
4s much as, fecing that, to which end, tothe end that, for this 
purpoſe, fo far as, f long as; } alſo Prepolitions, when they ſerve 
t*, or govern the Accufurive Cate; as, [ By and Ta; } yea and when 
they covern the Ablative Cafe ; ws, [ With, } it t © appears to be 4 pthc nt, 1& 
the Teftators meaning. And in « word, every part of Speech & condrivnine 
whatſoever irbe, that fuſpendeth the Dilpolitionof the Teſtator in Manootenr be 
expectation of forme future event , drth either expreſs or imply a ui. vol lib. 16. 
Condition. (+ vis. «.& Sichard. 
F abs fupre. C. nu. 
4. X Vaſy oe 
%ar cr poogrr# OE STE ET i nls Two f qualo dies Logan cedin & L. & ins Serips 
no & bo 4 thc ts L Gnu ©. 4x waly & pop ub. oy 146, 161, Xx Dyerfol., 34. av. $6.4 


AS CH 135.14 1 
3. Conducio 
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3- Condatio is an annexed Quality, which G6 as it dependcth 
(3844 & Bcd unperformed, hindreth the effect of the | wa. (ce) And Mos- 
teftit & Sat, dar is & Moderation whereby a charge or burthen is | by 
the Teſtator in reſpet of forme commodity, which hinders not the 

fic of the Diſpolition in fo ftriit and exact « manner as Crnditie 

ren ins lh And as Condats is commonly known by the word [) 6 
quibdicb 4 Ter. Aodar for the moſt part is known by the words ['So that( d)) 1 
—_ 4c do appoint A.B. my Exccutor, Ss that he gives 50 4 to C.D. This 
My _ =" is only a Afodar. I appoint kim my Exccutor, If be give the other 
& i. Gir D£ god, Thats Condans. (3) And albeit the Teftator ſhould add x 
mm Condition to the Modus, and fay, | appoint A.B.my Exccutor = 
lo 


{4) Games V xr. > 4 
Kefoleo.14.19. Condition, Thet he pay 501. toC D. yetinthat caſe it is but 


m.79. DD. Com- Jai, and not Condure. (4). 


CHAP. AV. 


Of the ſeveral kinds of Conditions incident to 
Teitaments. | 


1. The diſfinflion of Condutions. 

2 The Law of Poilible Condutrons. 

3. The Law of Arbarary, Calual, and Maxt Gondition: 

4 The Law of Afermative and Negative Condoms. 

5. Condurent Impoſſible , Unis and Captious , are ineffe- 
Unal. 

6, Neceſlary Conditions, of wo force i» Law. 


I. $ many and various are the words and expreſhans which 

arc as the Signs and Land-marks of a Condition: So no 

kf manifold are the Divibons and Subdivikeas in the Law of 
Conditions themſelves : But at to our purpeſe , we ſhall content 

our ſelves with a few , and reduce them all ro theſe following ; 

wit. Conditions are either, 1, Poſſible, and they are cither Ca/ael, 
Arbitrary, or Maxt / which conlilt exher in Chanceng, Grv , of 

Demg, and are enher Affirmarroe or Negatrve. Or, 2. Imyeſebie, 
either in reſpet of Nature, of Law, of Perſons, or of Contrarmty. 

Or, 2. Neceſſary, and that in reſpett either of Fol? , or of Law. 

And this all Conditions relating to this ſubject ny be reduced 

t5one of theſe three Heads, wrr.. cither Peſſeble, Impoſhble, or Ne- 

(3 hve. cefſtry. (4) As for Captions and Unlaw/ſ»l Conditons , they fall 
in Conftruftica of Law under the ſecond; Head of this Diſtin- 


tion. A Condition , properly ſo taken , rdpetts the time to 
CUme ; 


mm 
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come $ improperly the time preſence or pail. (1) And t ought to ) aun. 6d 
refer to ſornething that may, or may not be ; for if it beſubp& to p— 
no Cuntingency , cither in SubRance or Circumflance, it cannot & tets. G £4 
properly be termed a Condition + And therefore if one make 15 que © 
AP. his Exceutor, or give him « Legacy of 100 L if the Sun & patims,,” 
riſe ren days following next after bis the Teftators dearth , the 
Execurorftup of Legacy s pure and ſimple , and not conditional, (4) Cle Twine 
(z) though the Sun were not fren to appear or ſhine in all that 70 —— 
time. And the Law rexcts fuch Conditions as relate to any 14.44. 

thing for the time paſt or preſent, that never could be true : And 

therefore in caſe the Teſtator make AB. bis Executor , if the 2," tte 


Tiftaors Wite and lecr "| ts be thers alive at the time = __ 


of making the Will, the Tet never had any Daughter, ©4* 10m 
in this cals the Difpolition remains valid , and the Crndicnn of © gu have 
no more force or «ct , than Conditions that are Impoſſible (= 54: Com 

(3) R_ 


Ws , Conde)» Legors 
3 Paffible Conditions mult fr it be accompliſhes before the eff et *4j14s heberue 


if only he to whom it is to be performed, be the impediment there- Leg. 0. 0u30y, 

of (4) And here note, that every Putfible Condition ought tobe Enna tt 
i&ly obſerved or ; neicher is ir ſufficient , fave in cum doen © 
caſes , to accompliſh the fame by any other means , or in *** wwim 


any other manner than is preſcribed ; (c) unleſs it may appear wn 1.6 cate 


4) or unleſs the party in whoſe favor fuch Condition was made of fu 4 
h conſkene unto other means; (e) or unleſs the Condition be w#e@ oh watt 
when ſomething is diſpoſed i= Pwr Uſus, or unleſs the Law allows 21514 4. 


: (4) Vine. de 
other means t form which is preſcribed. And Proms. ds ines 
therefore Regularly | 


to the At of Performance : 
as are preſcribed will futhce, if they are 


ſcribed means, —_—— 

Law. (6) And wherew it &@ truce in Law what 

That when i doth not ſtand by him to whom the Condition 
wherefore the Condition is not performed , it oug 


bi 


iFs 
Flzi 
Lf 


for the moſt part accounted as accompliſhed, I 

EE  _s: ry 

nerally true when the Condition is meerly Arbitrary, -_- ph 4 

party to whom the Condition was injoyn'd not in Condit. Laftie. 
G 


kd 
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fore the Condition is not accompliſhed ; © as that an Impedi- 
ment ſhall be iid tro excuſe a man from delay in the matter of 
(0. ka Lapel of Conditions : (6) Yernoewithſtanding all this, when 
dt £6 cenper. the Impediment may be forcicen and prevented, fuch Impediment 


$>4d. & Za ink . R Oe T 
continues ya. the Impediment 5 pattie 6 COLD EnS gramed Gem thy 
d.f.de verh. Teſtator himſelf, the Condition is reputed for compleat , 
__ though not accumpliſhed ; and in that caſe it ſhall prejudice nei 
0309. tal. wb ther the nr oy. (& ) In like manner, when the 
$.ult, © a — doth proceed a third perſon , Condition is 
my ——_ accounted in Law for accompliſhed, (7) unleſs fuch third per- 
ret. £.de ood. ſon were ignorant of the Teſtators Will. (av) Bur when the perfor- 
Sen 11x, mance of a Condition is hindred by the Will and Providence 
tie, 16, nw. 2%. of God, there the Law doth not allow any fei performancr, 
(Ibid, ns. 3. (») except it be in favour of Liberty from Bondage (#) or Alimen- 
(0) k. Liens” tation, or ad ad pies cau/ar, (p) or except the Qualification be not 
"Wi Conduienal, but only Afodai. (4) 
| 
CrivkpraCa © $7. (WGrak, Thai. Com. Op. $ Lego. q, 1% 


3 - Arbitrary Conditions, that is, fuch as conſiſt in his power on 

ads Whom they are i ought not to be performed till afrer the 
22 de mon, Tcftarors death , (7) unleſs the Condition be foch as cannot be 
hee» erated ; for in that cafe it is ſufhcient that the fame was perform- 
dem. C-te Lai. 4 in the Teſtators life-time, even before the making of the Teſta- 
if) £4 jam ets ment 3 ( [) or unleſs the Condition be referred to the time paſt. 
& has ents. (7) Alſo an Arbitrary Condition impoled upon an Executor, may 
6) Lats. ©. ib. be at any time during the Executors lite, and he mean 


r—_ 


of ; upon default w Adminiſtration may be commirred as 
(w) Bart Baln _ till the Condition be performed : (&) But 
SRSSSD oe 6 non doth appertam to a Legatary, then it mult be 


& 464 4. 1 ” 2 9 0 oc ys A. 4. or elſe the Legacy is 
ny, Ih (x) wnkb the Legatary were ignorant of kh Condition of 

Co et Legacy; for in that calc no prejudice ſhall accrew to him by rea- 
of loch ignorance. (7) And it is futhcient for the obtaining 

eye the eflet of a Condition, that the fad Condition was once ac- 
—_— compliſhed , though it doth nut continue fo. (z) And although 
or Arburary Conditions (as aforeſaid) are no regularly performable 
wvolg Sebi, vill __ the T<Dharors _— yet — Arbitrary, Tut 
(4)L. 6 jar Caſual or mint, arc accounted 2s accomps! : h med 
RAS the of the Teltament, provided the Teſtator were 
_—_—_— thereof : (4) But if the Teſtator were not ignorant there- 
A bk at the raking of the Teſtament, then it is ethirwiſe, and 
pram LdeLeg. the Condition remains to be performed. (5) For when the Con- 


d.tron 


mm 


tt 
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dition is meerly Caſual, the fame is ID ens 
pliſhed nor extant in prefumption or hdtion of Law, neither 

iſhed or deficient , until the actual event of the ſame 
Condition doth firſt come to paſi., (c) Indeed an Arturrery Con wt. mics 
dition is divers times accounted for accompliſhed in Law , though SammC &e 
not in Fadt : But a Caſual Condition is not accounted for accom. = 
pliſhed or extant in Law, unleſs the fame be accompliſhed in fat 
4) And fuch muſt be accompliſhed, before = Legacy can @ywien 
: And in caſe the Legatary happen to die betore the accom- 


EO Cy CC INOS, been. Os - 
tranknicted to the Exccurors or Ni of ſuch kw. # 4+ ar 
. (4) And in wixt Conditions it is in this caſe as in Condi- Tien; 
are meerly Caſual. (f) But Arbitrary Conditions arc von ts qu 
ly depend on the power of finavim ' 

not on the Power or Fatt of any other perſon, 7, pq 20m, 
ſubject to any Incidents of Chance or Fortune : (7) For Gailadlls Li 


4 


i 


Pa” 
1 


TE1 


which 


thing, ndorznct bo eecfincd Shane 
whom it was impoſed, then may he obtain the Legacy , by givin 
in caution to accompliſh the Condition, or not to do that whi 
by the Condition was prohibited ; otherwiſe, in default thereof , 
6 make full Refticurion. (7) Bar if the Negatrve Condition be & wilen. 
ſuch as may be performed duting his life on whom it is impoſed , 
then is not fuch Caution to be given. (=) And fever a Negative © £ omit 
Condition be reduced to an lapodibiley it is then accounted as Jan 6 

iſhed, (») breaule it wt inc ſuch a Rate , as © ©. | 
that it is not capable of being infri Al if the ative 7) Zan DD 
acts bas Chancung , then likew'{ is the id tiene. 


Caution not to be admitted. (s) Laſtly, when the Condition is __ 
Aftrmatror, then it is to be underſtood of the firſt Att of perfor- © 
G& 2 Wance 
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= 


but when the Condition is Negatrve, then not only 


_—_— 
(9) t hoc g9® the firſt AQ, but alfo the Second, Third, and every other At u 


das © dr Cond _#— 
& Demon. Chance or Fate, anyt 
{11} TL 3 in bu. 


Ss &+ Cdn 
Dom on 


(4) Manric de 


C=je@. uit vol. 
I6.14 ue 14.4 


E & 


A MT de 56 


an 
milf dr barb 


ſo far from vitiati | E 
Pn 0 ao ke Go hg tio Erect 


@) TL. & papids, 
ht 


advantage him who ſtood perſonally 
obliged to perform ir. (+: 1 

"7 ble Conditions, be it in either of the four former re- 
ſpedts ; wrr.. either in reſpeRt of Nature, of Law, of Perſons, or of 
Contrariety or Repugnancy, are in themſelves void, an-| work no- 
thing as to any kuaderance cither of Executorſbip, or of Legacy ; 
But the Condition which was not impodible at firſt, yer becom- 
ing impoſſible aferwards, is not void in it ſelf, yer makerh void 
the diſpolizzon wheretw it is annexed. (4) AIG under this head 
tall all unlawful Conditions, and fuch as are contrary to good man- 
ners ; for what is unlawful to be done, the Law will have w to 
underſtand as impoſſible to be done; and not only Conditions 
ſimply unlawful , but alfo all Captions Conditions ; for when the 
Condition is repugnant to the nature of the D ion it (elf, in * 
is then a Captions Condition , and is of no force ; for all Captionr 
Conditions are yaid ; fo arc all Ce Wills and Teſtament ; 
as when the "Teſtators Will on the Will of another, it 
Will, and of no validity, (r) unleſs it be in favour 
of Liberty or ad Pro: wſms. ( { ) That [ Conditions, though 
Negatroely made, do in tet of Law nothing from a Con- 
Gitron her in being, and already extant : Inforuch, as that 


p or Legacy, 


6. Neceſſary Conditions are all of no force, whether they be 
Neceſſary in relpett of Fatt, or fuch as cannot bot come to paſs, or 
whether they be Neceſſary in reſpect of Law ; for ia vain doth the 
Tecftator annex that «5 « Condition to the Di ion , which the 
Law requires without : For as in Conftrutton of Low, that 
deemed as impoſſible which the Law prob bir ; © likewiſe is 
that deemed as neceſſary which the Law abfolutely requires; 
therefore when the Condition is in eicher extreme, that is, cither 
necellary or i ſuch hindereth not as to any fulpenſron of 
the effect ; but it ® ws if avy ſuch Condition had not been a all 


Le a, expreiſed. (p) 
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CHAP. 2: 


Of Teſtamentary Conditions in reference to 
Marriage. 


t. Cadiion again't the of Marnage, wnlawſul. 
* Cuadeie of Moving wi the Conſent of anather , bow 
lawful, or nat 


3. 4A Caſe in Law teaching this Subjett. 


7 / Lb ra xy againſt the Liberty of Marriage are un- 
lawful; (4) but i the Conditions are only fuch , as (a viget ww 
whereby Marriage is not abſolutely prohibited , but only in part — 
reſtrained, as in refpe&t of time, place or perſon, then ſuch Condi- * 
tions ave not witerly to be reetted. (5) Thus an Exccutor or « (Loans is & 
Leqatary made on fome Condition againſt the Liberty of Mar- Bop 
riage, may notwithſtanding the non-performance of fuch Condi- & ts Cond. & 
tion, obrain the Executorſtup or Legacy : (c) Yes, if the Teſtator fewen. | 
rake one his Executor , or give tum «4 Legacy upon condition, au & bs. Gta 
thut he my wid Go cating , and accordicg to the good li- tndid. vid 


king or of forme other perſon, this Condition is 

unlawful. ts Infoemuch, that if fuch Executor or Legatary marry 

corrrary to fuch Reſtraint or Condition , be ſhall norwit ing 4) Lon ne. h, 
be admuted to the Execatorſhip , and receive the Legacy, Yo} nn | 
no fuch Condition had been expreſſed. (@) Q. Whether he be 104. & Mor. 
not obliged to axk his Conſent , though not to follow it? For 51genant. 
the Law rejects all Conditions made againſt — + or that Mons, ibid. & 
ae Impediments to Marrage; — 6 > WIIICES 
cutorſhip may be afſumed, or 2 Legacy demanded , as if no ſuch ge 
Condition had been made. T1 43) Yet an Annuity thed by (+1) L Queries 
* man to his Wik for 6 many years, it the remain af- go ne ek 
fer his death a Widow, and unmarried, it s good. Burt fup» Condi & be 
pole z man having in his Will hed fuch « Legacy to his **** 

Wite , 6 conditioned as aforefaid, do afrer in the fime Will 

lay, lrem, | give unto my Wile the Dwelling-houſe wherein 

I now live; or, | give unto her the one half of my Houſhold- 

ſuf: The Queſtion is, Whether theſe later Legacies be pure 

and fi ? or, Whether the forefaid Condition , relating to her 

W; + ſhall be underfiood as repeated therein ? The 
Decifzon is in the Negative ; the Reaſon is , becauſe the former 
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is an Annual and Succeſſive Legacy , congruous to a Vidual Rate, 
101. GeB"® the other not. ( 14.) 
0 ton 2 Notwithſtanding what hath been faid , the Condition holds 
- good, if the Teſtator make one his Executor , or give him a Le 
if he marry not without the Counſel or Advice of another 
| : So that the Teſtator giving him a Legacy if be marry 
with the Counſel or Advice of another perſon , he is excluded 
from the , if he marry withour fuch Counſel or Advice ; 
(f) yet in this Caſe he is not bound to follow fuch Counſel or Ad- 


Peulde Cat. vice, but only to requeſt the ſame. ( £) Agaio, although the Con- 
Cthonmets. dition of marrying with the Conſent of another is voud , fo as the 
porede Conti party on whom ſuch Condition is impoſed , may obrain the Legacy 

without fuch Conſent, marry he muſt, or he cannot obtain 


he Condition of foch Conſent be war 
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CHAP. XVL 


Of the manner of Proceeding during the ſuſpence 
of the Conditions. 


1. The Condition +» Admmuftration may be commutted 

ts the n—_—_ 

2. The Law what, in caſe the Condition be nat performable by 
the Exeteuter, on whom it 14 tnupoſed. 

3. The difference i® Law brrwees 4 Poteſtative Condition an- 
nexed ts an Extextorſſup , and that whneh it annexed to a Lt- 


£99: 


' Hat Creditors and Legataries may have remedy during the 

ſuſpence of the Condition of the Executorſhip or Legacy, 
it s lawful for the } to commit Adminiſtration to hum chac 
is conditonally athgned , yet only for © long time as the , 
Condition dependeth and is not extant, or clſe deficient; (s) and SINE 
when the Condition is extant, he may prove the Will , and detain © 4 bored. 
the Goods of the decraked , as Exrcutor to the Will ; but if the 
Condition be infringed, or utterly deficient, then ought he to make 
Reftirurion to the next of Kin to the decrafed, or to thoſe to whom 
belong the Adminiſtration of his Goods; (#) for by breach or 255+ © > 
defet of the Condition , the decreaſed is reputed to have died In» honorgote 
reftare, or as f he had never made an Executor ; (c) And the for- © ere die 
mer Adminiſtration being forfeited , a new may be commirted ; {7 "6 th ins 
(4) Pur it the Conditional Executor will not meddle with the Sr £4 
Adminiſtration of the deceaſed's Goods , when the Condition is a 
performable , then may the Judge align the Condiganal Execu- 
tor 4 comperent time the accompliſhment of the Condition ; 
within which time it it be not performed by him, and it it be with- 
in his power , it way be imputed for infringed or deficient, pro» 
vided that other time for the performance of the Condition be 
not alhgned ; or v— Dy (4) And in caſe of fuch In- pb 
fringment or Deficiency , Adminiſtration may be committed ac- 
cording to the Stature,, as of one dying Tur A ( f ) Bur if the _ = oma 
Judge knowing of this Will, doth commit Adminiſtration to forme 0) $:w.2: Ka. 
ather without the Exccutors knowledge , or without appornting _ 
him forme compereut time for the accomplithmene of the Condi- 
bon , then s the Adminiſtrator in hazard of being fued by the © Adridg, dr 


Executor in an Attion of Treipab, uules the Executor did formers 5 nag 


». If 
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2. If the Condition be foch, as that it doth not lie in the power 

of the _—_—_ gp the fame , then may the Judge ut the 

Petition of the Credirors, aiſign a time to fuch Conditons! Exccy- 

tor to undertake the Aimiaitration of the Goods, which if he 

negle&t or refuſe , then may the Judge , after Fach time claphed, 

commit the Adminiſtration to fuch as have latwereft,, with wb 

time as the Conditon be exther extant or dchornt ; of Elſe ſas {ne 

think) the Juige may grant a Letter ad Colligendam to fome other 

perſon than the Conditional Executor. But then note, that fuch 

perſon 2s hath fuch L-ter 84 Coligendann, not being Admin (trator, 

tb oe fi the Aftions which otherwiſe might be brought g_ the A4- 
mini, & 80. Miniſtrator, may now lic againſt rhe Judge. (6) And though the 
_— Letter ad Golgendann, yet be hath not 


————— 


diner 


asis in the power of him to on whom it is i d, 

and the Will filent as to the time of the performance t 
when it ſhall be fulfilled : In tk cafe, the Law 
berween fuch a Condition annexed to the Infticuron of 


» 2 


an Executor , and that which is annexed to a For if 
it be annexed to the Executorſhip , and the Executor defer or de- 
ny ———— the ] at the inftance 

the Teſtators Creditors, may affign him a y » by or within 
which he ſhall fulfil the Condition, and take upon him the Ad- 
miniſtration of the Teſtators Goods: But if fuch = Petefatioe 
Condition be annexed to a Legacy , and no time fer in the Will 
for the — 
ſoon as he can: So that in this caſe the afhgns no term, be- 
cnpunapetignt ; ex! Go RuNSB Low & Gd, 

VIZ. 
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CHAP. XVIL 
Of Teltaments void. 


t. By what means Teff aments ave witd originally, 
z By what means they become end afterward. 
I « aſe: periments ts this matter, 


7 O—_ may be Originally void or voidable,wholly of 
in part through ſome original defect 5 as thus, Firſt , © Sopre.cops 
becauſe the 'Teſtator is tuch a perſonas cannot make a Teftament. 7,3 1 4< 
( s) Secondly , becauſe the things bequeathed are not deviſfeable 11.144 & Perk. 
by Will (65) Thirdly , becauſe the manner of the Diſpolition = — = 
is unlawful. (c) Fourthly, becauſe the perſon made Executor is 4. 5,4. 
ble thereof. (4) Fitthly , becauſe the Teſtator was cor. ©/=#alba. 
pelled by fear. (e) or circumvented by fraud, or overcome by («) var is t 64 
moderate flattery, (f) or induced by fome other unlawful means © qui alique- 
to make his Will. Sixthly, becauſe of errour, uncertainty or in (5, neu 
on. Seventhly , becauſe the Teftator had not Aninmouny abtionh. dat ;. 
eftandi. (x) — 
2. A Teltament, though free from all Original fault, may yet Eamets wi 
akerwards become void. As firſt, by making of « later Teſty. Tt. 
ment. (& ) Secondly , by cancelling or revoking that which is qua 
made. (:) Thirdly, by forme alteration of the ſtate of the Teſta- tn# qui! mod. 


tor. (&) Fourthly, by forbidding or hindering the Teſtator from tt on 
making another Teſtament , or correcting the former. (1) qu 1afdek 

Fikthly, by unwillingneſs or inability of him that it mtcd 3 þ «lic. toe. 
Fxecutor, when he will not or cannot officiate as _ -—— 


Sathly, when the Executor cannot be certainly known, there 01:14 :£4 
ng divers men of that name , and no diſtinction made ; this un- = —_ 
certainty of the Executor maketh void the WilL Seventhly, when 4 mes meteth 
the Teſtator doth err in the perſon of the Executor ; bur in T<Remen wick 
an crrour of the name only, and not of the perſon, it is othewiſe, tne 907 
fave in certain Cafes hereafter limited. Thus a Teſtament, h $944 tor Land, 


iree from all Original fault, may yet afterwards become voi T— 3-1 - 
but a Teſtament originally void , can never afterwards be made $«.o+ wilt, 
good $et.2.4 4. 


;- Errour upon a Judgment given againſt the Plaintiff in C. B. 
on « Firmeden in Kemainder, upon fpecial Verdict and found trinr6e hich: 
that D. gave Inſtructions for the writing of his Will, to give his +4. 37. 8s. 
Lands to one of his Sons for life, and the Scrivener by miſtake nn vert 
wrote an Eſtate in Fee ; and the Court agreed that the Will was keyanges 
utterly void, becaute it was not the Will of the Teftator. Yer ir 
i leem'd 
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feem'd to Fenner Juſtice , that for fo much"'ss it may be, it hould 
be ; that is, for an Eftare for like which wes his Will : Bur all the 
other Juſtices were aga nſt him. 
The Cafe of te In the Court of Wards, berween the Cohen of Sic ike Ki 
; = <f der , it was declared by Coke Chict Juſtice of the C. B. and Tas 
der, in the Cours Feld Chict Baron , That it one make bis Will in writing, and 
of Wards, #6. then fays, I will alter it , or add tort; that iu not his Will, be- 
Kep. ms. 1335. cauſe it is not compleat, of finillt'd, nor publiſh'd for bis Will, but 
is deferr'd or delayed till the Alteration or Addition be made to ir. 


JE 
I; 
1 
; 
; 
- 
. 


to it, be ſay that be will alter it, or add tor, but 
before be makes any Alteration or Addition, then whe former 
s Will, Whence it is, that by the fame Author it i 


H4EF 
4 7. 
Te 
4h 
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T 
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(1) More Cai this caſe the Will he publiſhed hall ſtand for his Will (1). 
: If there be a falſe Will , and « tree Will exhibited both at 
once, and the perſon named Executorin the falſe Will, get the Pro- 
14) Vid Lois bat to his Will firſt; and afterwards the Executor of the rrae Will 
prownl. 2. 4s doth di cand avoid the firſt falſe Will : In this caſe he may al- 
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CH AP. XVIIL 


Of Teſtamentary Revecations. 
1. Whence they 4s nf uſnally procutd , and the more commun 


— x, 
» The ſeveral kinds of Revocation! 
4. Where rae Wills are and ut be not known whech was 


wade firit or lof, which ſhall be preſanccd the later Will. 


us in that ſenſe, though very frequent in | 

the notion of Preterition ; ) or becauſe of _— 

for which the Teſtator ſuffered death according to Law; 

the Executor (or all of them, where there are than one) 


refult to Prove the Will, or Adminiſter to the Teftarors Goods : 
Bur this laſt is not foch a Revocation in Law properly, as nulls 
the ſubltance of the Will ; but rather only works an avoidance 
of the Form of the Scedule 23 a Will, whether Written or Nuncu- 
pative: And indecd none of theſe ſeen fo much to be Revocations 
a Annulleators in Law. « " 

2. Revecations may be either of Executorſhip, or of Legacies; 
and that either w whole , or in pert; and this may be cither by 
Word or by Deed, or by A& and Operation of Law, or by Mar- 
rage. The Teftator at any time before his death , hath 
to revokeor alter hus Will at his pleaſure... (s) And as a Will nuy 


be made by word ogly, © even a written Will may by word tet. Mere. 4 


vone be revoked and annulled. (5) For by making a Nuncupe- 
twe or Verbal Will, one may revoke a written Will ; yea one may 


oy rd enly exper the alteration of his mind thus far, That the $. 4+ Kevecar. 


ul by kim formerly made, ſhall not ſtand, but be revoked and 
H 2 annulled ; 


/ 
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(<) lbid, annulled ; and” this ſhall Rand and be cfieftual : (c) So that if he 
then die without making a-new Will, or « new Publication or Re- 
afhrmance of the former, he dicth Inteſtate. But a Will adviſcd- 
ly made, ſhall not be nullified by doubtful fpeeches of the Teſtator, 
feng and perſpicuous Revocation , or words which rene 

(4) Crok. Rep. amount. (4) Nor can there be a Revocation of Legacies among 

ag Children, without preciſe mentioning the firſt Will, and the Leger 
cies thereby given to the Children. "The Law is the fame, when 
the Teſtator having no Children, deviſeth Legacies to his Brothers. 

() Ibid, (Ho a Will md pres ſo alſo in part only. 
Alfo- the Executorſhip of one or more of the Executors may 
wholly or in part be revoked, and yet the Will may ſtand good in 
—— ſo as there be any one or more Executors left 

if all the Executors be revoked , then the whole 
Will is revoked. And this Revocation (as aforeſaid) may be by 
word only, without being exprefied in the Will , or any ather wri- 

(f) Bald. Poul de ting. (f) Likewiſe Revocations may be by Att and Operation of 

Ces Jatos Dy, LAW 8s well as by Fat, or by any direft and expreſs terms ; as 

cum multis ali. thus, = ty fe ibs Feoffment to Tas man of a 
CEN Boos, LO had formerly deviſed or bequeath- 


\614.6nyer. ©d to another by Will. (g) Alif one bequeath his black Horſe 


ORIES by Will, yer ſcileth or giveth him away , and buyech 
Gal Gibior.ver”- another black one; this later black Horſe ſhall nor by the 
— TT Cw maki the 
gnome Bo, Will, as alſo becauſe ſuch his fale or the former black 

Horſe, was an actual Revocation of his BOTS hn 
- 7 ——_ (6) The like of Corn in the Barn, or thing x Av the 
Teſtator makes any At of Alienation contrary to the Difpolition 
thereof in his Will. Laſtly, although a Teftator may by word re- 
voke a Will made in writing that is good, he cannat by word 
efhirm a Will made in writing, that in it ſelf is void. there- 
fore albeit a Deviſe of Land in writing, may by a ſubſequent ver- 
bal Declaration be revoked, or by any AR contradicting fauch De- 
vile, yet a Deviſe formade void, or void in Law, cannot be made 


_y ſuch verbal Declaration to fuch Counter- 
'JAndtherefore if one Deviſe his to A. B.and his Heirs, 
Ng imeof the Teſtator; in this caſe,albcir 


fr) Plow.zo. the Teſtator ſhould verball lare after this, That the Heirs of 4. 
141, 244,145 B, ſhall have it, the Heirs of ſuch Deviſce will not enjoy it. (1) 
3- There are likewiſe Revscations by Marriage ; as thus, If a 
woman Sole make a Will , and afterwards take a Hurband , this, 
(i; 164d, without any more , ſhall work a Revocation or Annullatien. (5) 
But in caſe the Huszband be bound or covenanred to make 
= gp rrmundog F which if he afterwards 
do, his Bond or Covenant ftands good agaialt him , und is alfo 


. 
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fuable. (4) Yet a married Woman cannot by word countermand ($1 +14 +6. 
and revoke her Will formerly made when ſhe was Sole and un- 

married, by reaſon of the Coverture taking away the freedom of 
her Will And if the Huiband doth give his Wife licenſe to 
make a Will of his Goods, yet he may revoke the fame, not only 
at the mak ing of the Will, bur alfo atrer her decreaſe , at leaſt be- 


tore the W i] be proved. (7) x "Wie 
4 No man can ly be faid to die with two Teſtaments , 
except a Field-fouldier in aftual Service: (ww) Yet a man may (wt. Quarets- 


make two Teſtament, and both ſtand good, and both be proved , 7 © te milice> 
provided they be of and as rouching diſtin& and ſeveral things, © © 
and the Executors thereot limited accordingly , and the one nv 


way derogatory to the other : (») Bur of the fame things there (*) Oc Fuee. 
can be but one Will, for the laſt reſcinds all former Wills. (s) > pr gury 


Yet 2 man may die with divers Codicils, and the later doth not Tetts. ink: 
infringe the former , {© long as they be not contrary the one to 
the other. (p) But if two Teſtaments be found, and it appear © © pro 
not which was the later, both are n«Z and void : (4) yet if one of {yh © 
them be made inter Liberer , or ad Pier wſur, that thall be pre» (4/£ uit. & ib 
lumed to be the laters and fo take place ; yea, or if one of them py 
be made in favour of fuches ought to have had the Adminiſtration 
in caſe of Inteſtation. (r) But if one of them be in favour of © $hwd 
the Teſtators Children , or of them that ought to have had the was i .. 
Adminiſtration, and the other be ad Pies w/us ; in this caſe it they *« +7. ; 
that ſhould have had the Adminiſtration be the "Teſtators Children, 
then that ſhail take place : (/) Yet that ad Pics wir (hall have ©/6n* bn <. 
priority of a Teſtament of the fame dafÞ® made in favour only ” 
collateral Kindred. (:) But it rwo Codicils be found, not APPEAr® (2) them. per | 
ing which was made firft or laſt, and one and the ſame thing be $*cimus. c de 
given to one perſon in one Codicil, and to —_— $7 74-4 
the other Codicil , in this caſe the Codicils are not void, but the is 1 cum prope- 
ſons therein made Legataries, ought to divide the Bequeſt equal- *3*,<_ 4 Codb 
y berwixt them. (s) Com. Op.y. 
5- The former Will ſhall ſtand good and unrevoked, notwith- Co<iviliu, 
ſtanding a later Will, in caſg the later Will be yoidable by any 
_— m—_ —_ Wills become void, andthe former be 
wit any jult Exception; (w) or in caſe it be j fi (934 ex £2. 1a. 
ſpetted that the Tefſtator was circumvented by fraud, or enpelld 9 met rem 
by violence to make that later Teſtament: (x)Or in caſe in the ante 
former Will there be inferted a Clauſe derogatory of not making (*/ m9 de Pre. 
any other Tcſtament, and ſufhcient mention, or expreſs Revoca- ——— 
_ INS ext in the later: / For if in the former fol. 226. m. ” 
cltament t be a Clauſe Derogar Wills and Teftaments 329 66 
afterwards to be made, as if the Teſtator lays, Whatfoever Te —_ 


fament 1 ſhall hereafter make, 1 will the ame to be void and of 
| | no 


/ 
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ſrem'd to Fenner Juſtice , that for fo much'ss it may be, it ſhould 
be ; that is, for an Eftare for like which was his Will : Bur all the 
other Juſtices were aga nſt him. 

The Cale of the wh ne 1 'ards, berween the Co-heirs of Sir IVilonms Ri- 


And T the parry ti before fuck Alteration or roy = tba 


out pu to be his Will, that Will is not his WHL Burif be 
make his Will, and th it, and after it come to his mind to 
alter or add to it, be ſay that be will alter it, or add tot, but 
dies before he makes any Alteration or Addition, then the former 
ſhall be his Will. Whence it is, that by the fame Author it is 
reported, "That if a man makes his Will in writing , and after de- 
Cares, that he will add to it , or alter it, this s not a good 
Will, becauſe not compleat nor for his Will. But f a 
man publiſh the Will that be made, and after 


| : 
to add 10 it, or toalter it, and fays be will fo do 
dirs before any addition Pn n 
ill he publiſhed hall Rand for his Will (1). 

there be a falſe Will, and « res Will extubized both at 
once, and the named Executor in the falſe Will, get the Pro- 
s Will firſt; and afterwards the Executor of the rae Will 
and avoid the firſt falſe Will * In this caſe he may al- 
id all Afts done by that Freedulewt Executor. (2) 
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CH AP. XVII 


Of Teſtamentary Revecations. 


i R Evecations Teff aneentary, ure cither fuch as are made by 
the Teftator himielf , and arc of his own proper 

will end plecſire; or fhck as cre by the Law's cnn Srien, 

polfibly contrary to the Teſtators Wi | 

mer of theſe is cither by forze verbal Declaration, or by 

s later Will, or by doing ſome other Act amounting to the 

(f @ Revocation: The of theſe is fourfold 


Put this aft s not foich « Revocation in Law properly, as null 
the fubſtance of the Will ; but rather only works an avoidance 
of the Form of the Scedule 23 a Will, whether W ritten or Nuncu- 


« Annullatons in Law. 

2. Revocation: raay be either of Execurorſhip, or of Legacies ; 
ad that cither in whole , or in pert; and this may be ctber by 
Word or by Deed, or by At and Operation of Law, or by Mar- 
rage. The Teftator = any time before his death , hath power 
to revoke of alter his Will at his pleaſure. (s) And a @ WH nuy 
be made by word only, © even a writen Will may by word 
alone be revoked and annulled. (5) For by making « Nuncupe- 


tive or Verbal Will, one may revoke « CEOS PEnenny {) Ofc. Bners 


- Arnqrnq cenrnp alcranon of his mind thus 
Wl by kim formerly made, (hall not ſtand, but be revoked and 
H 2 annlled ; 
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com mulls clit. thts, when the 
ſame Land by Deed , which he had formerly deviſed or bequeath-. 


OLED 
141, 144,14% 


annulled ; and” this ſhall Rand and be cfieftual : (c) So that if he 
then die without making a-new Will, or « new Publication or Re- 
afhrmance of the former, he dicth Inteſtate. But « Will adviſed- 
ly made, ſhall not be nullified by doubtful fpeeches of the Teſtator, 
without cicar and perſpicuous Revocation , or words which rene 
amount. (4) Nor can there be a Revocation of Legacies among 
Children, without preciſe mentioning the firſt Will, and the Lega- 
cies thereby given to the Children. "The Law is the fame, when 
the Teltator having no Children, deviſcth Legacies to his Brothers. 
(e) And as a Will may be wholly revoked , fo alfo in part only. 
Alſ6- the Executorſhip of one or more of the Executors may 
wholly or in part be revoked, and yet the Will may ſtand good in 
all the other + &Þ as there be any one or more Executors left 
unrevoked ; _ all the Exccutors be revoked , then the whole 
Will is revoked. And this Revocation (as aforcfaid) may be by 
word only, without being ex in the Will , or any ather wri- 
ting. (f) Likewiſe Revocations may be by At and Operation of 
Fat, or by any direft and terms ; as 
ſtator maketh a Feoffment to one man of the 


to another by Will. (g) Alf it one bequeath his black Horſe 
| __ ſcileth or giveth him away , and buyech 

one; this later black Horſe ſhall not by the 

Will, becauſe the Teftator had him not at the time of making the 
i becauſe fuch his fale or gift of the former black 
Horſe, was an actual Revocation of his or Legacy thereof. 
(6) The like of Corn in the Barn, or thing whereof the 
Teſtator makes any At of Alienation contrary to the Difpoluion 
thereof in his Will. Laſtly, although a Teftator may by word re- 
tt he cannat by word 


s 
z 
£ 
5 


vite, yet a Deviſe Omade void, or void in Law, cannot be made 
good by any fuch verbal Declaration to fuch Counter- 
mand : Andiherefore if one Devite his to AB. and his Heirs, 
and afrer A. B dies in the imeof the Teftator; in this caſe albeit 
the Teftaror ſhould verball lare after this That the Heirs of 4. 
B. hall have it, the Heirs of ſuch Deviſce will not enjoy it. (1) 
23. There are likewiſe Revocation: by Marrage; as thus, If « 
women Sole make a Will , and afterwards rake a Hurbend , this, 
without any more , ſhall work a Revocation or Annullation. (+) 
But in caſe the Huzband be bound or covenanted to make 


| Wy 
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fwable. (4) Yet a married Woman cannot by word countermand 3 +14 +6. 

and revoke her Will formerly made when ſhe was Sole and un- *** 

married, by reaſon of the Coverture taking away the freedom of 

her Will And if the Husband doth give his Wite licenſe to 

make a Will of his Goods, yet he may revoke the fame, not only 

at the making of the Will, but alfo atrer her decreaſe , at leaſt be- 

tore the W i] be proved. (7) x TW 
4 No man A __Y be faid to dic with two Teſtament , , 

except a Field-ſouldier in aftual Service: (w) Yet a man may-(=)L. Quarets- 

make rwo Teſtaments, and both ſtand good, and both be proved , © de mlice- 

provided they be of and as touching diſtin&t and feveral things, © **** 

and the Executors thereot limited accordingly , and the one nv 

way derogatory to the other : (=) Burt of the fame things there (») Oc Fuec. 


can be but one Will, for the laſt reſcinds all former Wi! (s) 196 meh 


- Yet a man may dic with divers Codicils, and the later doth not Tetts. take 


infringe the former , {© long as they be not contrary the one to 
the other. (p) But if rwo Teſtaments be found, and it appear £m pro- 
not which was the later, both arc =«# and void : (4) yet if one of Ty © EE 
them be made inter Liberss , or ad Pics wſnr, that ſhall be pre+ (V/£ «is. & ib 
ſumed to be the laters and fo take place ; yea, or if one of them ng tt 
be made in favour of fuches ought to have had the Adminiſtration 
in caſe of Inteſtation. (r) Burt if one of them be in favour of © She © 
the Teſtators Children , or of them that ought to have had the om _ . 
Adminiſtration, and the other be ad Pier w/w: ; in this caſe it they =» 15. © 
that ſhould have had the Adminiſtration be the "Teſtators Children, 
then that ſhall rake place : (/) Yet that «d Pics wſnr ſhall have ©6a* a < 
priority of a Teſtament of the fame daf® made in favour only of 
collateral Kingred. (7) But it pwo Codicils be found, not appear® (4 tem. per t 
ing which was made firft or laſt, and one and the fame thing be $-»cimus. < de 
given to one perſon in one Codicil, and to another perſon in 3 oat 6. 
the cther Codicil , in this cafe the Codicils are not void, but the #1 con prope- 
ſons therein made Legataries, ought to divide the Bequeſt equal- 39,0 4 Cod 
y berwixt them. T Com. Op. _ 
5- The former Will hall ſtand good and unrevoked, norwith- *<wilkn, 
ſtanding a later Will, in caſg the later Will be voidable by any 
ways or means whereby Wilks become void, andthe former be 


without any fuch juſt Exception; (w) or in caſe it be j fie (994 e% 46% 1a 
ſpeſted that the Teftator was circumvented by fraud, or = yas wel Tet 


by violence to make that later Teſtament: (x)Or in caſe in the wu Cie 752. 
fourmer Will there be inferred a Clauſe derogatory of not making '% *= «de 1ro- 
any cher Tcitament, and ſufficient mention, or expreſs Revoca- .,, —_ 
tion thereof be omitted in the later: (y) For if in the former #4 216." 44.” 
Teſtament there be « Clauſe Derogatory of Wills and Teftamens Ten = 6 
aterwards to be made, as it the T hys, Whatfoever Te — —— 
Rament 1 hall hereafter make, 1 will the fame to be void and of 
no 
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no force : In this caſe it is not infringed by « later Teſtament, un- 
Ic in that later there be mention thereof fulficiently made to #- 
mount unto = Legal Revocation of that former Teſtament or 
(1)1644. & Jafrn Clauſe Derogatory. ( £) In fuch Clauſes , the Law doth 
in . worones. ©. diftinguiſh berween thoſe that refer to the Teftators Will, and 
— wa__ ſuch as relate only to his Pewer : (@) For inſtance, the Clauſe is 
Mich 38,19 Bills. Derogatory 2s to the Teftators Power, when the words reſpett his 
Boll Abridy, ole Power ; as thus , 1 will net be able ts make anither Toft amen ; 
Devide, F. or 1 will nat be able to revete this Tifament + And when the 


 jul.Cler®$. words refpett his Will, the Clauſe is as tohis Will; 
*. Fas thus, fl bereafter make aber Tiff ament, I will wt 
bave t to fand Now it is y held, That a former Tefts- 


ment is revocable by the later albeic in the former there be a Clauſe 
Derogatory 3 tothe Teſtators Power , and that Clauſe not revo- 
ked in the later ; otherwiſe it win caſeot a Clauſe Derogutory a5 to 
the Teſtators Will ; which being in the former Wi, makes it not 
revokable by a later, unleſs in that later there be a ſpecial Chau 
hy JulCles, th to that Clauſe in the former. (5) And hence it s, 
*& Ante; That if a Tcator doth declare in this manner, viz. I will thet this 


> = —_ ſhall be my Laft Will and Teftament, whereof I will mat have it 


deprive hinafelf of the liberty be hath of making = Teftamentnor 
can any way be imagined whereby a Teſtament ſhould be become 

(9 Menoch. 4s wnaltcrable or irrevocable, (c) in regard the Will of a Teſtator is 

Pretiikgcy Ambulatory «ſq; od extremuns Vila exituns. 

6. Ifa mar rb, Tha he will revoke ks Will hereafter which 
he hath made, that isnot any Revocation , without the doing of 
ome other AR. Likewile, if one faith that he will muke « Feats. 

* ment thereof to another, that is no Revocation before it be done : 

But if a Man deviſe Land to another by ha Will in writing , and 
aker deviſe it unto another per pared, albez that is void azz Will, 
yet it is a Revocation of the former Will. 

Boll bd k If a Deviſer alien the Land deviſed, and afterwards purchaſe 
the ame Land, yet the Will is revokey as to that Land,44 Ed 3. 
$334: AS. D. 3,4 P.M. 1473-55. Conran R434 

Poll Jack reſpals upon evidence, where one hath made has Will in wri- 

MD ting, and deviſed has Land to A. and ber Heirs; and afterwards 

him) affrmed, that 4. ſhould not have any pert of bis 
Lands or Goods. It was held by all the Court, that it was not any 
Revocation of his Will, being but by way of diſcourſe, 2nd not 
mentioning his Will. Buz the Revocation ought to be by expreſs 
words, that be did revoke his Will, and that ſhe ſhould not have 
Lis Landsgiien unto ber by ba Will, of foch like words which 


wag ht 


ay 
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ſhew his intent to make an expreſs Revocation thereof. = 
efliene Firma. Upon Evidence to « Jury it was reſolved by age B*® 
and © delivered to the Jury, that if one makes his Will Canet verC 
in writing of Land, and afterwards upon Communication faith , powmnnn ont. 
: That be bath made bis Will but it ſhall not Rand; or, I will alter - 


Cr nn 
* 


my Will , fe. Theſe words are not any Revocation of the Will, 
for they are words but in fatere, and « Declaration what he in- 
tends to do : Bur if he faith, [ 4s revoke it, and bear witneſs thereof, 
he doth hereby abfolutely declare his to rovoke it i pr + 
ſenti, and it is thena Revocation : Alſo Aon ; 
and > noon errROag an other of the Jakes Th 
0 t© be of « ane Memory ut the fo ought 
ons phys py when he revokes its And 
as he ought © make « Will by his own Directions , and not by 
Queſtion, fo oughe he to revoke it of himlelf,and nor by Queſtiods. 


— 


| C HAP. XIX. 
Df a Riviver of a Will, or Deviſe revoked. 


1. How @ Will or Deviſe null & revoked, may be revived. 

i —e—) Executor revoked be revoved. 

;- Two Teff ameents of the ſamee Date us of Dreuers Texorigurha? 
= ' : bp Sree hr o _— 

, 4 How one may dic beth Tiff ate and Inteft ate. 


5. Caſe: is Law touching this ſubjet. 
| x, F a Will revoked there may be a River by « new Pub- 


s without 
will; Sho G 


word, that it ſhall 


without either of theſe ; as thus, A man makes his Will, man wan Paola 
years after he makes another hen in his fic i 
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2, If one of the Executors names be firicken out of the Will, 
and afterwards a [| fer] be written over it by the Teſtator, or by 
his : t, he is then a revived Executor : But then note, 
that 4 the [fer ] ſhall Rand good , the Exccutors name over 
which it is written, cught not ro be ſo bioned out , bur that it may 
be read and diſcerned , otherwiſe the- [ #et] is over nothing at all. 
Or if the Teſtator expreſs by word in the preſence of witneſſes, 
that the party put out ſhall yer be Executor, he is then alfo a re- 
vived Executor, Laſtly , if the verbal reathrmance renew the 
Exccutorſhip, then is the Will partly in writing, partly Nuncups- 
tive, his Name not being to be tound in the written Will ; for the 
appointing of the Executor, doth create the Will , though it hath 
not life till the Teſtators death ; which is Divinity a well & 

{.) Reb#-16,17. Law(c) 
3. If there be found rwo Teſtaments of the fame date , but of 
- _ x ps divers Tenorsand it cannat be known which was firſt made, both 


Latie.s $.mw.1 y. required by the Cool Law ;) in which caſe they arc both 
AT ens” but 068 clſtament , and the Executors in both are Joyne-Exe- 
med.4 Ks.791. cutors. (2) Or unleſs in one of them ſuch arc appointed Exe- 


| —— cutors as were next in Law to have fucceeded , in caſe of Inees 


ſupra. & 115. both may be good. 4. Or unleſs the one of them is made to 
el Seed Plom wſer ; which in all Caſes of doube ever its ; (5) yew, 
. the Exccutor mentioned in the other Teſtament were in 

, (6) Or unleſs in one of the rwo Teſtaments be written 
the very hour of the day wherein it was made : In which cafe, 
A®i4.Decil.491 this ſhall be preferr'd before the other; (7) albeit that other were 
cl xaDY (as aforclaid ) to Pionr uſer. ($8) Or unleſs in the one (neither 
tar. f de Teſts, being to Pronr wer) the Exccutor appointed is in Poſleon , the 
is preferred betoee 
m5 * theother: (9) But if one of the two Wills of the fame dat 


1 


»bi apr & Fes. fate , the Law will ume of theſe rwo Teſtaments , That to 


wbi ſupra. ceed ab Imteft aro, ſpecially it they were the Teftators Children that 
(6)Nezoch id, _« therein made wtors: But if they arc only of Kin to him 
chad. Coat, by a Collateral Line, then that ad Pics aſa will be preferred, wt 
+4arw pls of lefs ſuch Collateral Kindred were both poor and in Pullin , of 


(7) Wenodhib. mages. & de Pref. libs Fre". 14. Fer = fpen. Malik Condly; 1s. on 54 (3) Heh 
Conch, 4156. £6.17. (5) March abi apes & irnech, os K4475s (1 Mahar Goa 3: rhamss 
Macy) .4. tits. $445. Mwmnoch Girard, ac rt4 

UA 
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- one and the fame date be both of them to Pics a/cr , then that as 
| which hath moſt of Frapp, he have the prevalency. (11) — —_—_ 
- 4 If = man feized of Lands in Fee-fample, dipole of the fame, 

or part thereof, by his Will in writing, i hall good for the , 
} whole, or part, according to the difference of Tenure , though no 
" > Emnccutor be named or | + (4) & that the party ſhall die ee — 
, lnceſtate + whereof Adminiſtration is to be © $41 $44. 
c 
- 
E 
h 
s 


is Tary Gentinns, (i)a man may thus,and feveral other ways, roche 

ie partly Teſtate, and partly Inceſtate. (4) 0 hue 
5. A Will countermandes, in Conſtruftion of Law , may yer (pot aten. 
be revived by forne fuch Act of the Teſtator as the Law will hold i wis nw = 


to be a new Publication thereof; as thus , A Devil is made of Grad. & Font 


age Good w 
his Will, and after that he comes to full doth publiſh and ap- 
prove it ' In ths Caſe the Deviſe will become good ; other- 
ys he doth not republiſh it when he comes to be of full (4 Mow ace 
age-\5 

I CHAP 
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CHAP. XL, 


Of the Probat of Teſtaments. 


1. Where, and before whom the Will u tobe proved. 

2. By whom, and at whoſe inſtance the Will i to be proved. 
3- When the Will us to be 

4- How and in what manner it @ Will to be preved. 

5. What are the Fees upon Probat of @ Teff ament. 

6. 7, refuſal to prove the 

7. That a Probat ſu dby A is mo Probat 

8. Law Cauſes touching thu Subjett. 


'R 26 and Teſtament after the Teſtators death, 


, be dul before 
o_ y proved | to TW ow be 


1 


Tehaw. as. T Pe mh mn on of 
(b) Jo. de Arha. Judge of the Peculiar ; (6) or unleſs be fich as 


; 
1 


bog wherein only Lands, Tenements and Herediramencs, 
cat Tefta.verd. he deviſed; or unleſs the Teſtator had Bows Notabilia at hi 
GI. in divers Dioceſſcs 3 in which Caſe the Probation 


F 
77 


fil 
1414 
v 


T 
* 
by 


1 
i 


% when, as aforelaid, in 


cry « Will, which in it 
not make it (1) And Exccutors, 
oy > bur end: 
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A Leſſee for years of Lands, by his kaſt-Will deviſed his Term 
to one whom he made his Executor, and died : The Deviſte cnter- 
e4 before any Probate of the Will, and held the Land for a year 
Mich. 23 Eliz. and more without any Probatc, and then died. The Queſtion was, 
Dyer 467Hugh's Whether his Executor or Adminiſtrator ſhould have the Term, or 
ag Tots. that the Ordinary ſhould commit Adminiſtation of the Goods of 
meats. the firſt Teſtator? It was the ay" of the Court, That the 

perty of the Term was lawfully in the Executor by his Entry, and 

the Deviſe well executed without any Probate. 
In Debt againlt Executors, it was reſolved, That if any of the 
Executors retule betore the Ordinary, yet he that refuſed may Ad- 
miniſter the Teftators Goods at his pleaſure , and prove the Witt : 
But if all the Executors do refulc before the Ordinary , there Ad- 
miniſtration ſhall be granted and —_— afrer Adminiſter. 
2. That in Debt brought againſt an tor , it is a good Plc, 
"That the Tctator made him and another Exccutor , who is alive 
not named, without ſaying that the Teſtament is proved. 3. Re- 
ſolved, That the Lords of Mannors in former times had the Pro» 
bate of Wills in their Courts ; and in ancient time when a man 
died Inteſtate, and had made no diſpoſition of his Goods, the truſt 
of them was commuted to the King, who was and is Parens Pa- 
iris ; _— Ordinary mr the King = lots Pa- 
| rentir, and hi was given to him by the Statute of 34 E. 4 
COS in Cap. 11-4 Rebalved, That although the Ordinary had the wer 
Menflo's Cale. givento him as before, yer od thereby is given to the Or- 
CE dinary to fell or diſpoſe of the Goods, either to his own uſe, or to 
Probuc of, Kc. the uſe of any other ; and that he hath not any abſolute property 

| in the Goods, but a property only ſecundum quid, 
= 2. The Teſtament is to be prone mane (Q) whera 
the competent Judge cither ex officio, or at the inſtance of the in- 
terefſed, may call him to prove the ſame, and to declare his 
(21 HL 5, —_— or refuſal of the Execution thereof ; (6) yea, ſome 
& | " think it may be done at the inftance of ſuch as have no intereſt,to 
approbe. & ivid the intent that thereby they may be certifed whether the Teſtator 
pare. Bald.f& left them a Legacy. (s) And becauſe it often happens, that a Laſt- 
Will or Teſtament is left in the cuſtody of forme other Friend than 
ibid. i» the Executor , the Law hath ded , that in whoſe hands © 
ev 


| er it remains, he ns to the fame, and to ex- 
GL, 5. taps. 1 ere foch Teltament, (Þ) And if he once had it, the Law pre- 
© Tub. cntid- ſurnes him to have it fill , untit he prove the contrary by good 
notes be Evidence, or by his own Oath at leaſt. (7) Alf an Execuzor dy- 
C de Teſt. cu 3. ing before he hath proved his Tefſtators Will, his Executor (th. t 
verb. Tame®-. 55) the Executors Executor, may not prove both the Wills, and (© 
become Executor to both the Teftators; but in cafe the Goods of 
the firlt Teltacor were, after Debts paid, b:qucathed to the firſt 


Laccutor, 


3 


4 


OS 


—— ES T0997 Fl 


- 
"as 


KS#S.. 


_ 
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Executor, then may his Executor take Adminiſtration of the firſt 
Teftatoes Goods with the Will annexed. But if otherwiſe an 
Executors Exccutor doth intermeddle with the firſt Teftators 
F he is ſuable by fuch brſt Teſtarors Creditors, as Execu- 


joyned with the Co-execuror ſurviving, either in the execution of tac 
the Will, or in any Suits or Actions ; (5) but may have his Action (5) Bro. b/4. 
againſt him for the firſt Teſtarors Goods detained by him. (6) 5 #5 14% 
And in the power of one Coexecutor is upon his death * TO Ie 
determined, the other ſurviving , the Ordavary in that caſe may, 


Inteſtate , commit rwo Adminiſtrations ; the one of 

the furmes Teftators Goods , not before Adminiſtred ; the other 

of the Goods of the ſurviving Exccutor Inteſtate. (7 ) (7) thid. nat4.o 
2- The time when the is to be proved is fomewhas uncer- 

tain, and left to the diſcretion ] according to the di- 


to be infinuated to the Of. (=) Lhe 

hicial or Commiſſary of the Bithop of the Dioceſs within four 7 Jmonnnd, 

months next after the Teſtators death. (#) And the Ordinary may (n) Fulb. rar. 
the Goods of the deceaſed. until the Execurors have 797 3 OS * 

proved the Teſtament ; fo muy the Metropolican, if the Goods be | 

1 divers Divceis. (s) Alf the Ordinary may compel the Exec (4; 414 44 

tar to prove the: Will, and to accept or refuſe the Adminiſtration : 

It the Exrrutor retuir, or it there be a Will made, and no Hvecu- 

tor appointed, the Ordigary ruſt commit Adminiftration cons 7e- 

fements awnexs to whom be ſhall think fir, and rake Bund of the 

Adminiſtrator to perform the Will 1f no Will be made, he muſt 

grant Adminiſtration to the next of Kin : If they refufe ir, then 

to whom ſhall defwre nt; an4it no take the Adminiſtration w . 

the Ordmary. may grant Letters ad Caligendurns bona Deſunii, and 

thereby take the decraſed's Goods into his own hands, wherewich 

he s to pey the Debis and Legacies, © far as the Goods will 

reach ; (p) fur which himiclf becomes liable in Law like- other 7 31 54 + 

Faecutors or Adainiftretors The time for the Probure is (avafores DTS? 

lad ) left ro the dikcretion of the badge, 24 the Corumitunces thall « 

induce ; who may not proceed therem m caſe of doubr , Whe- 

ther the "Teltator be dead or not ; the proof whereot it it can 

not be had by fultciene Witneſſes, recourſe mutt be had ts the 

Prelumption of Law (fuppoling the party to be in ſome remote or 

Tranſmarine parts, or out of the World ; } which Prefanprion 

takes its meatires befter trom the time of the parties Nativity 

and the wonted habit of his Conttimution , than as fowe would 

have it ( twugh not without gruund frwa the Civid Law 

trum 
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miniſtration, (@) But it after refuldd , it appear to the Jadge , that #116 ki; 
the Executor had Adminiftred before foch refulil, he away revuke ** 
the Adminiſtration, and caturce the Executor to puxcrd to the 


proving 
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Refufers alſo ; yer thoſe Refuſers,, in Conftruftion\of Law, con- 
7 tinue Executors ſiilljat leaſt fo far asthat not only may fuch refuting 
, | Exrcutor at any time afterwards , during the life of his Co-exe- 
; * cutors that the Will, Adminiſter to the Teftarors Goods , 
; buralb yn and be j in Suits by or aguintt the other 
Exrcurors ; a i Ba nn 
or by the Teftator may be paid or releaſed by or to the refubng 
Executor. (4) Yet us to the joyning of be yn d in Suits , it is to (Cabos. a4, 
be underflood with this difference ; us, Whether the Executors are ive 449 © 
Plaintift or Defandanes ? For & Plaintiffs, they being all privy to ++ 84 +. +5. 
the WH, they muſt all pyn in the Suit : It may be otherwiſe if j1 77 
Defeadzns, is cogrd ethers reals ner be blind to aahe neces 2 Den 
of more than prove the Will, or Adminitter. 


be — 


CH AP. XXL 
Of Proot requiſite to « Will. 


to prove @ Will. 
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and 


Canon Law. (25) Sometimes we fnd five 


by the Cui 


Witneſſes to prove « Telts © 


id Law : (25) Ard in fax Cafes © 
= 


the 


aſi 


of Nations, 
Witneſſes will 
requires no lefs than 


64) L Fin. « d« that Law 
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OLED Capes 
the Teſtament were 


wn 
ſuſhcient. (28) Yer 
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ſuch Was ek rene ( 


Wime «t all, 
of the Prince or 


without any 
preſence 


the 
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68 Of Laſt Wills and Teflaments, Partl. 
0B.nk Wicnefſcs to « Will, wherein cach of them hath « Legacy , they 
———y cannet ſuſhciently prove the Will as to their own Legacies (/) but 


(+) Alberr, de for the reſt of the Will they way. (7) 


Teftib c4nss 7, 


5- Itis very obſerveable, that the moſt Conſiderable Requilite 
the Law aiow at to the conftiuting of an Executor, and making 


Teftands, or the inter or 


| 
Th 


m_— of the Teſtator to mgke his Will. (s) For i s the mind, 
Teſts. Mitt and intent of the 'Tcſtator, more than his words, that gi 


be 
| be expreſſed himielt. (32) Yer ma 


nu_ 
and being tw the Teſtament. (w) The Circumſtances that prove 
the intent or purpole, mult alſo themſelves be proved by Weneſſcs. 
Theſe Circumſtances kuch « purpole in the Teftator , are 
many ; as, when the Teftator is in any more than ordinary danger 
of ; (a) or that he order! himſelf for fuch a 


: 
b 


work; (y) or that he the 


* 
a y) 
| 
: 
2 


tad ro what he meant and intended, than to the terms by which 


we not depart trom hs words, 


Evidence 
« Teſtator is 


by that, than by any other Law 
And therefore where the Teftators mind or mean- 
# the Teſtament be in favour of his Children , i 
ient for the upholding thereof, if can but any way 
ing, or may have any Conjetures for 
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Cn A 3 as 
Bona Notabila. 


1. What ſhall be accounted as Fora Notabika. 
» Where the Will is to be proved, in caſe there be Bona Notabi- 


la. 
3. How or when Debt: and Bind: may make Bora Notabilia. 
4. Law Caſts touching thee Subject 


1. I T is agreed by all, that Five pounds is the furn or value of ©-o* 24.94. 

| Bona Nitabilie; provided, that where by Compolition or I 
Cuſtom in any County Buns Nutabilia zre rated at 4 greater furn, 
the fame is to continue unaltered; as in the Drocels of Landon it 
is Ten pounds by Compolition , (4) provided alfo, that if any © ve por 
man dic is wanere , of in « Journey , the Goods that he hath then reed Praveen. 
about him, of with him, ſhall not be as Bone Natadnalrs, to caulc Ad. Cour 
miniſtration to be comminted, or the Will to be proved in the Pre- 

ive. (5) Ner & i neceſſary that the party muſt have Five 2299" 

in cach and every of the feveral Counties where bh» Goods 

are diſperſed ; bur it is futhcient it the party deceafed were potlefſed 

of Goods and Chanel in fome other County than: that wherein 

he lived and died , to the full value of Five pounds , befides thote 

Goods extant in the County where he died. So that although the 

decraſid's Goods and Chattels do amount to Ten pounds or more ; 

yet if the Goods and Chartels extant in Hme other County, do nor 

extend to Five pounds at the leaſt the decealed is not ro be accounts 
ed to have Bans Notable. 

L ” ry the Will is, as hath been faid, to be proved in the 
Ecclctatth curt of the fame County where the Tcfhator is an 
Inhabicant, or wherem he made his molt uſual refidence and abodo 
for the later years before his death , and not in the Ecclefiidtic! 
Court of that County wherein he made his Will, or wherem he 
died, but where his laſt place of habitation was; but the Te- 
ſtator died tied of Goods to the value of Five pounds, called 
Bong Nut mn divers Counties , then the Will is to be proved 
wthe Prerogative Court , to which alſo Appeals from any other 
inferiour Jurddiction: So that the Prerogative of the Arch- 
bilhop of Canterivry is the Court wherein all Teftaments arc ts 
be proved, and all Adrninitrations to be granted, where the party 
dymg within his Province hath Bens Netebilie in foe ucher Die 
cefs than that wherein be died, which regularly i to bets the ve 
lac of Five pounds , fave where by Cuttom or Compolntion it as 
at 
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£&d an Adminiſtration committed to him by the Dean and 
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that Diocets. (i) bridgmn. vob x.46r. 
If = man dies Inceſtate , having Goods in divers Counties , the aaa. 


ſhillings in divers Diocefics , the Metropaliran ſhall 

the robes. toy 10H. 7.16. 6. Or # « man dies beyond the —— 
Seas Inteſtate , the Archbilbop ſhall grant the Adminiſtration ; | 
P.s 1 fac Byger Co. to be adjudged in 43 Ex. 

If « man dies Inteftate, having Bens Netabilia in Exyland and 
Ir land, fevers) Admiiſtrations be ed; viz. by the Arch» goo 
biſhop of Canterbury for the Goods in be Province " and by the 4013 Rollin. G, 
Archbifhop of Dublas for the Goods in his. 

k s ordained by = Canon, 1 Jac. cop.g2. That if s mandies in 
« Journey, the Goods which he had « that time with him , ſhall 
not cauſe his Teſtament or Adminuftration to be liable to the Pre- 
rogative Court. 

if « man hath Goods to the value of Five pound in one Diccefs, uu 
and a Leale for years of the fame value in another Diocehs, they art tiukaccertic 
Bana Nutabidia, whereby the Archbilbop full grant the Admi- 
6.1. ration, 
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niſtration, although the Leaſe for q—_—————_ 
Ronan, but it na Charte! ng to mg 

nor properly po— Oo 9 a 

dies Inteſtate in Deven, und there hath he $gaton at the ume 

of his death with him, Adminiſtration ought t6 be granced by the 

; was at the time of his death, 


ſhall grant 
Anciently if a man died Inteſtate , havi 
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Chapters of the Second Part. 


Chap. I. V's the qp_—_——CE— E-xecuror 


—_—— of 
Chap.l COTS 
Chap IV. Of ſubfuuted Exrentors. 


Chap. V. Of the ſeveral ways of conflienting Executors. 

CE 0 > Da 

Chap. VIL — 

Chap. IX. #4 Child i the Wont made madman ante a i» 
fame Exceutor;, as alſo of Extcators and Admniftracir durune 
Minuritate. 


Chap.XII. Of Herr, Executors and Adminiſtrators is 
Chap XIIL Of the Execurors rights excluſrocy ts the —_— or any 
arbers. 
iv the Hewr rights excluſively to the Exrentory. 
Chap. XV. What goes neither ts the Heir nor Execxtor, and in what 


Caſes. 

Chap.XV L Of the Indroifibility of the Power, Authority, Right and 
Iateref# of Creneentors. j ad 

ChapXVIL Of the Exreators Intere P and bow it 
differs from that which be bath mn bu wn proper Goods. 

Chap XVIIL Of the Executers right in oppofition ts the Heirt, in 


reference 19 
wy = — Exercutors elefbien ts arceyes or reſw/e the 


what At; may, or not be dane by an Exe- 
reg Jr the will. ” 7 
of — 
foul Of Aitun; mantamable by Executors or Adminiftra- 
149 4. 
Chap XXIIL. Of Amun mancamable ageing Executers or Admi- 
net rater i. 
Chap XXIV. Of Aſers charging Exeeutors, or nat. 
ChapXXV. Additional; ts the three laft (apaapogning bow far, 
and wherem Executor; may be —M_ 
Chap. 
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74 The Contents. 
A ChapaXVL Of + s Devaſtavit o Waſt in an Extcuter ow Admins. 


ChapXXVI Of the Executors power ins ſale of Land; deviſed ts 
be ſold. 


—_ 


L, Of Deine, aries, and Mirtwarics, and the Ext- 
cators method im payment 1 
ChapXXIX. Enxccarers Accompes. 
No _—_ Of Adminiftrater: , in @ mtron dilhunit} from Execn- 


ChapXXXl. Of Admimftration: froudwou and revikable. 
XXXUI. Of 


Of Filial Portions. 


The Orphans Legacy- 
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CHAP. L 
Of the appointing or conflituting Executors. 


b T7737 Fanrky ny ——_— & dif+ 


charg'd when @ King it made 


He word Execucor taken in the ſenſe, falls 
under a threefold Accepration ; tor & there is 
y_Y p « Com Haus and that is the Or- © 

; and there is Execator 4 
Tn —_ and that is the Executor 
Tiſlament arms ; and there is Exrexutor ab F q irs ang Lao 
that is the E xecurer Datrows, who is ; Amira toun 9rd ts 
Inceftate: by the Civil Law , this S——_ Tiffament ring , or Contam 
Hererin the Dialedt of that Law, doth facceed i Univerſums jus pgs 
defundli. (a) Now the Law holds forth that liberty to Teftators, 4 kebuangity, 
——— exclude their own Wives and Chil- (71.4 4 te. 
dren, and rangers in their Teſtament to be their Execu» md. ta. 
tors; (+) Tagreery apt the Teftators Will chief] conſiſts in {> abidg 
the freedom and liberty of the Will of the Teftator. the (# Js. de Can. 
Teftator may, if he , appoint even Bondmen, Villains or Pri- 1:44. <« Buee. 
ſoners as his Executors, (c) or Infants, (4) yea, whether born, or noe Son 
born at the time of the Teftators death; (es) or Women, whether & )F*uk. & Bra. 
under Covert and Married, or Sole. (f) AlG Teftators may,if they 737 A 
pleaſe, make fuch perſons their Executors,as are either their Debtors is compurarions 
or their Creditors ( g) or one lingle perſon, or many joynely as Co- gue hn rue 


m—_— ww yyntly repreſenting de Hared 
one 
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-4 - Mi 
(k Glo in 1. Da DE anti dt aLaguey. gu coma This 


a Col x other Corporation. (7 So 
likewiſe Rev may re — LS fGmply and and ably, or 


is calf. ce Teſt. conſtituting or or appointing an Executor , is ſo effential to a Will, 


that it cannot have a + as ſuch without it: Whence it hath 
alſo its Formation as as its Creation; for as the Appoint- 
ment of the Executor is in Scripts or not , © is the Teſtament a 
[Nancupative, or not: Infornuch, that be the Will never & vo- 
luminous for Matter , or exat for Form, and all in legib'e 

bs 


, excepting only the Appointment of « 
than a N 


the Teſtator ——phpn rr pe Sp rn to no more 
dieGronek L as to Goods Charrels , though as 
of Lands ey be a ffficlent Will in rn, 


or —_ at all | Ji Gn 
Co eienall of will 

Executor ) ſhould after only by word — dechare, 
That he whoſe name is written down in the Note he left with 4. 
- hould be his —_— — 


the account. yy rn Lhe of 

Mother of Henry VI. who died Tan 24, 1436. made 

her Will, and thereof Henry VI. her fole utor : W hereupon 

the King appointed Robert Roleffon, Keeper of the Wardrobe, and 

others, to execute the ſaid Will, by the overſight of the Cardinal, 

the Duke of Glowcefter, and the Bilbop of Lincoln, of any rwo of 
them, unto whom they were to account. ( 


”) 
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CHAP.IL 
Of Conditional Executers. 
or 1 be id , or conditional/ 
4 _  - be bleed in an tome. - 
3. A threefold Qualification of an Extextors power. 
4. 4 Caſe is Law touching tans of Wills, im re ference to 
4 Condutronal Executor. 


Eftaments wherein the Executor is and ſimply made, 
are ſuch as wherein the Teſtator maketh his Execuror with- 
out any Condition at all : But when the or Nomins- 
the Executor hath forme fuch added to it or joyned 
with it, as whereby the effect of the won is ſuſpended, and 
depends Upon fone furure event , then is CIS faid to 


be Conditional. (s) AIG the Condition in > FEST 
an Execucor, may be either Precden or Sbloy Sub#. C. ns. & 
Graff. The. Com. 


ſometimes it may be Conditionally, that he 
_— ——g—_— to perform the W -* _—_— 
44 Jnr, to pot the Wil, brett en 
me and uncertain according to the pleature 
of the Teſtator, fo as they be neither unneceflary, — 
nor unlawful, nor captious Coditions. Notwi 
an Executor is made, or Adminiftration granted upon ——_ 
which #s after broken, © that the —_ miſtration 
#s determined ; yet in this Cafe, al} Acts done by fuch an Execu- 
tor or Adminiſtrator in purſuance of his Othce, before ſuch Cory 
diton broken, arc gooe. (2) And it one __—__— That (2) Few. 20x; 
| ay raghs 9 being paid, his Wi ly cons 
ED” —_—_ mt rr} fhall ily ag Fringe FRreeY 
: Fes bee held > Ther by the thr bo Condibeenl Exe 
curruy —_ (4) wich. 15.4% 
2 The time may be limiced when the Execurorſhip ſhall be 3 
ale, and cher eee cxrcalnly, ar wh reference to Contingency ; 
(c) for by the Laws of the Land it is lawful for a Teſtator to © nd. 
ng} ap either from a certain time, or until a certain & Fon.& 32 Ks 
; and in the mean time Adminiſtration may be committed X oonutss. 
_ themed Kin , or tothe Widow ; and the Acts then done adainit. as. 45. 
by fuch Adminiſtrator cannot be voided by the Executor after- © Flows. in 
wards : (d) And in this ſenſe , the farue perſon may be faid to die ae inet 
4 Teftate, and partly laceſtate, which | by the riinefs of the & ice Frenc.in 
Law is not allowable. (e) 
3- As 
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3. As the Conditions incident to the making of Executors and 
giving of Legacies, are ( as aforeſaid) very many, and full of va- 
riety : So alſo the power it ſelf of Executors may be limited, qua- 
liked, and divided ; ſpecially theſe three ways, wiz. Firſt, Really , 
as thus , he may A. bis Executor for his Plate 'and Houſe- 
hold-ſtuff ; B. his Executor for his Sheep and Cartel ; C. his Exe- 
cutor for is Leaſes and States by extent ; and D. his Executor for 
the Debts due to him. y , Locally, mwnthus, viz. be may 
make E. his Executor, for his Goods in Cr=awel; F. his Executor, 

O1989.)& for his Goods in Deves; and G. his Executor, for his Goods in 

4. ill, 32 Eliz. Sormverſer. Thirdly, Temporally ; as thus, be may make his Wie 

——_—— 7 91 Wh idow-hood,or during his Sons Minority. 
I1t5- 

| 4- Somewhat to this there was a Caſe, where a Teſtator 

appointed his Wife hs Executrix, it ſhe ſuffered A. B. to enjoy fuch 

a certain parcel of Lands (probably part of her Joymare) or tre 

cars; ctherwiſe C. D. ſhould be ; on Was , 

ſhe were Executrix preſently upon the T: death, or 

— DO Co Gord peu lr 

udges (one ap » was prefent- * 

ly Executrox, until ſhe ſhould diſturb 4. B. &c. For if &, it was 

Executorſhip would by virtue of the Condition, 

paſs from the Wife to C.D, (4) If the Wife might thus enter upon 


(4) Paſe poi. preſenty, Q. Whether ſhe not firſt ro gi 
- = = "hh ; of the Condition ? fn ak ſhe nod 


the 

Security | 

leſs than oneof theſe three years, diſpole of all the Teſtators Goods 

and Chattels, and leave the faid C.D. not only nothing but a dry and 
naked Executorſhip, but leave him without remedy alſo. 

If one be named in a Will Executor, and another a Coadjutor, 
without more words thatCoadjutor is not by this a Carxecutor ; nor 
hath he, as ſuch, any power to Adminiſter or intermeddle with the 

(4)24 8.4. 6, 5, Teſtators Eſtate, otherwiſe than as an Overſeer, to adviſe, counſel 
_—_— and perſwade;and (if need be to reftifie — in the Executce, 
xd. 3.3%. as oneConcredited with a Truſt for that purpoſe by the Teſtator (5) 

If one appoint my Executor to be his Executor , and die, # the 
Will be not void for Uncertainty, yet be is dead Inteftate until 1 die, 

and dic Teſtate : But if I dic lateſtategthen is he dead lnteſtate alſo, 
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CHAP. IL 


Of C 06-Executors. 


1. Hew one alone, or many joyntly, may be made Excemtory. 
2. How Executors may be made waryer/ally or particularly. 
3. A Caſe in Law to thus ſubye2, 
'» Ne perfun alone , or Givers her, fo the number be not 
too numerous, may be —_— Extcutors. (4) And 3 Bm. 

where divers perſons be made Execurors, all are to be admirred , aids __—_ 
and not one withour the reſt, (+) unleſs they cannot, or will not © trefiginds, 
undertake the Executorſhip. (c) Which conclutron holds true , ——_ 
though be be a ſtranger who is joyned in the Execurorſhiip with @ $opreapur.s, 
the 'Teſtators own Son : It is truc alſo, whether the Executorſhip < ©*3* 
be appointed alternatively or diqun&tively ; in which caſe, if the 
Te fay, I make A. B. or C. D. my Exccutors, both perſons 
arc Admiſſable; (4d) For this word [Or] in favour of Teftaments, 
is taken for {| And,} (te) unleſs it be moſt evident that the Tefta- __ G_ 
tor did bear much more affection to the one than to the other, (f) runede Com 
or unkehs the Authority of Ele&tion of the perſon be by the Teſta. ** "obs +. 
ror granted unto another, (xg) or unleſs one of the perſons be in- (.; vil. quit 
capable of the Executorſhip. (6) And here note, that where there ©». 
be divers Executors, the Attion commenced by thern , or againſt jc, area te 
them, ought to be commenced in all their names, and not in the fel pr) Lav 
name of forme of them only without the reſt. Or it a Teſtator in 2547. 
the former part of his Will, appoint two ons his Executors Yiad de Leg. 
pyntly and equally ; Jet if afterwards in his Will he makes Pro. Jo 7 tom 
w/e, That the one of them (by name) ſhall not intermeddle du- 5, ran cc 
ring the life of the other, they ſhall be then Executors fucceffive. *oob. avviges 
ly,not joynely. (1) But if the Subſequent Proviſe be directly nn 
contrary to t emiſes, it Will be void: And the laſt Proviſo may (41 14 14.8es. * 
not (as by forne h been opinionated) {© controut the premiſes + aoeut. 315. 
whereto it is contrary, asto fhand for the Teſtators Will ; becauſe 
to enucleate his intention , which is the Index of the Will there 
ought to be a Comprehenſion of all contained in the Will. 

> Likewiſe an Executor may beappointed either univerſally , @L404e 
or particularly. Univerſally, when he is made Exccutor of the 9% wi 
whole Will, or of all the Teſtators Goods, or indefinitely 3; (5) jones ju 
and fuch Executor may enter into all the Teftators Goods : (4) bicogne 
In which reſpet he is univerſally chargeable with the payment poten of 
ail his Debes, and Legacies, '< as the fame Goods extend. ({) Terms of Low, 
Alſo an Executor may beappointed Particularly, that is , of farne "** 


part 


Of Executors and Adminiſtrators. Part 11 


chargeable but according to 
. Exccutor appointed 
() FicahAs Br 


ſenſe alſo one may be made univerſal or particular 
where the Teſtator leaves all his Goods, or the Refidue 
c elſe bes : 
to be appointed 

yok 

3- A man makes his Will , and therein appoints two "Execn- 
tors, provided , that one of them ſhall not Adminiſter : Ts 
Proviſe was void per Bednel & Engletby Juſtices , becauſe it re. 
ſtrain hte whe Ky given | | 


11) Tring Hi 
has ; y in one County, 
another of his Goods in another County. (x) 


CHAP. IV. 


Of ſubſlituted Executors. 


', Of Subftitution: and appointing Extentors by deprecs. 
L y ors ſeveral kind: of Sub Jwation w the "3. DAny | 


if he will nor, 
hu Executor, | 
{<) Zalin Tra3. cutor; and o on. In which example there be 
a (ii pris. x ecunors; A. is faid to be inſtirured Executor in 
B is ſaid to be ſubſtirured Executor in the ſecond degree ; 


—} 
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is aid to be fubſtirured in the third degree. And fo it is lawful for 
« Tcſtator to make as many of Executors us he pleaſes; 
(4) and in the place of one onl , i 
ſticute more than one. (+) Alſo it s lawful for the Teftator to Baa nn®, 


ane Gs ES cron os Executor, he in the 

may not be admined. (5) Likewiſe by the ſecond degree the (2 ©. ub Condi 
third is repelled, and by the third the fourth, &c. AIG if but any vw. £.de de 
one of the Executors in the firſt may be admitted, the Sub- (3 


E826 


-— 
- 


3. 
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CHAP.V. 
Of the ſeveral ways of conſtituting Executors. 


it. The bare nomination of an Exteuter it the Creation of @ Will. 
2. Words implying an Extemtor equroalent ts the word Exec 
ror. 


I. ifs of an Excemterſhip witbeut naming the word [Exc- 
cunEE. 
4 Small Errors in @ Will, wo prejudice ts the IV iT. 


ETSTIETG in the name of a Will, with- 
acy,or appointing any thing to be done 

= p17 Will and sa Willit is 

(#) Ofc. Exoe. fm (5) for the of Executors s by Implication « 
IS 9 them of afl Ge Goods , Chanchs, Credits , 
perſonal Eftate of the Teſtator, and the laying them an - 


= _>—Ae—_— the juſt 12lue of the 


no Cas ts Gn nec] teen 
preſley in the Will nominated or apponed, yerif any cer wor 
or circumlocutions —_ to the Fundtion of an Exccutce , 
or to the charge and which in any part pertains to an Execu- 
tor, be recommendended or commined twany one or more (hail 
amount to «> mach 2+ the orduining ing of him or 


very 
EDD the Interpretation of With znd Teftaments regarderh not © much 
«h«$4.1. vert the words as the meaning of the Teſtator. (s) Beſides, it is not 
qu verb. always neceſſary to the word [Exccutor] in the | 
Man ec Of an Exccutor : (4) Nor indeed hath every Teſtator ukill 
jrftaie rolls. foro do, orto think it » (<t Wherefore it i fulbcient 
6s rock th. « che Teſtatory meaning | by other words of the like 
Snecun,nn nt fenſe, (f) Hence then it is ev that fach words as do i 
—_—_ Ou of an Exccuror, arc #s valid as the word (Exrcuror) 
it ſelf : Sothar f the Teftator declare by his Will, that A. B. ſhall 
have his Goods after his death, to pey his Debs, or other CT 
roy A ery or to that" , he ſhall be 


#) 44 44. ho fer (6) "And unto whom the Teftaror 
ty doth leave the reſidue of his Goods (none elſe us aforeſaid being 


anc. appointed | Executor) to him the whole Executorthip doth = 
Jy 


_—— 
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by that general , at leaſt the Adminiſtration , as aforefach, s 


thereof And uw there are varieties of Words , Phraſes, and Ex 

by each of which an Exrcutor may be © appointed, as 
that it hall, if written , make the Inſtrument, otherwiſe the 
Nuncupation to amount to a Teſtament : So there is alſo by the 
Civil Law « threefold Teftamentary Infticurion of an Executor ; 
the one Proper, as when one is appointed Executor as to the whole 


Eftate, or forme certain part thereot. (3) Another g Us (3) L. queries 
when the Teſtator makes his Child, or one of his > — 


cutor only as to fo much as would, in caſe he had died Inteſtate, 
have been even by the Law of Nature due to him as « filial Porti- 

on ; which that Law emphatically calls wame, being derived 

0 iginally from the Law of the Twelve Tables, and fince confirm- 

ed by divers other Laws of hater Eltabliſhment. (4) The third , (4/1+.2.4. £46 
mof# Imyrozer, us when ageneral or ugiverſal Executor being inſt» Pon 
ruted, Teſtaror makes another, and that « Rtranger, his Exe- 44 Terwb ts 
cutor as to forme certain particular thing. ($) Bur be it either ry av = oe 
of thus, the Executor is in cach obliged to obſerve the Will of the |. quis © 4 
decra'td, dr 16 qued poit mortem ſuam Trft ater fiert nluct. Bur if Monet tits 
A doth nuke Band Chis Execurors and then faith in his WilL That 

D. and E. hall have the Adminiſtration of his Goods and Chartels, 

this maketh not B. and C Exccutors ; but D. and E. ſhall be his 


Exccurors. (6} TILES 
3M the Teftator foich, 1 coummir all my Goods tothe Ami 
niltr or to the IYipoliion of 4. B. in this caſe he is made 


Exccutor, it being in eftct as if be had id, T make him my Exe- 

cutor : (3) Or if he faith, 1 will chat 4 &. hall diſpoſe of my (4) D4t cums ti 
Goods which be in hs cuſtody ; be is thereby made Execurtor of fn to 
thoſe parcels of Goods : (4) Or it the Teftator fiirth , I commir a6 Ger 


all my Goods to the hands and difpofition of 4. Kin this cafe 0) abridg tes 
alſo he is made Exccutor of all his Goods: (1) So alfo if be faith, un *7 

| make* A. B. Lord of all my Goods: (wv) Or, | leave all my (4 #rod. abridg 
Croods to A. B. (=) Or thus, | make 4. B. Legatary of all my oO __ 
Goods: (+) Or, I leave the refidue of all my Goods to A B. (s) de hor intt 
Or if the Teſtator faith, | will that A. B. be my Execuror, if Cp. (6% br & 


X | , . wks. in 44 L 
will not; in this caſe C. D. is appointed to be Executor , and yorabe. 


nmr! « if hc pr ale, by. 2rd ty the Executorſhip = and exclude (0) Mare. obs a+ 
A. R. (4) Or if the Teltator, fuppoling his Child, his Brother, or 25,0z* 


» *% —_ | \p)} Panor. iy 
his Kinſman to be dead, doth foy in bis WH, ws Forafruch as 44. © han te 
my Chis, my Brother, &*c. is Gag, | make 4. BR. my Evecutor; OR « 
w this cate , it the perſon whom the "Teftarr thuught dead, be 18.1. 35. 56 5. 
2a.1vt, be thal! br Exccutor: (r) Or it the Teſtator being dewand (0) When. by 

Ki ic hat wth. 
MI p 5 C C n« [8 


(7) TholotSy ar 


pad 4i4s.cs 


the Teftator 
wa not mon [ans memeri ; 


words of Concluſion, WE. is w/7- 
in caſe it may otherwike ar ts be 
eſtamenc TP 
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CHAP.VL 
Fig Incapacity to an FE 7 ip. 


fur /1m4 mc apable 
. F. > Mains (a) Traytors, (+) Felows , 
nero Beizod, (4) Feamres 
"A, ur alex ( 


arc nl exc 


bed of Tan moridip Da 
of making the Teſtament, or at the time of the Teſtarors death, or 7 © 5 on 
when they aſſume the — Yea i ly 06, or reciving WIE. 
| 5 wg ty bo n/a caddy = 
only from pk — |$ tee 


caly exc (=») Bur as to ocher "I Oy fee en 
only at the time of the —_ q 


kciene f they are 
to Inceſtuous Nlegirimare [legirimares, "PY- þ 


(s) And the forcfaid Rule 
rended with more Reſtrictions in the Law, than to - —— 


mſert here u adequate to the defign of this furnmary Colkection. A.1d =) Cuff ia l 
to theſe, perſons Excommunicated , who & long as they lie under 4 med 
the ſentence of Excommunication, are not to be admitted either to g,, & jur cia. $ 
Frccugor to Legacy: () Nor during fuch time can fuch com- Te q 45 164 
mence any for Legacies; they cannot hat is proceed in fuir as gg ann 
Execunoryalchey ablolved;for this works not a nullity of the Ex» («) Cap. mee 
hrows the Suir, bur ſtays it only from procred- =p >» ogy 
mg until Abfolution be had and obeained: (p) Yet a perion Our- SEL 
lawed (as is reported) alſo a pn attainted, may be an Execy- * tw 
tor : (4) Where it s alſo fai4, that an Alien may be an Adauniltrs- 04% 1m 
tor, and have Adminiſtration of Loaſes, as well as of perfonal things, (4, Crook. Rep. 
becauſe he hath them as an Executor in anochers right, and mot ro 2 Cawats 
las own ule. (r) Ye, it s allo Gid, that « Baſtzrd, and Excommus 13 Crook. ko pr 
nicate, of an Out-lawed perfor, may be as able and as abÞOlute an -«- 
Executor as any other. ( / ) A'fo Tafants may be made Exccurors; , ue 
but the pertormance of thar Ofhce ſhall noe be cormmirted to then, eout. us 35. 59: 
until they have attained unto the age » #f ſeventeen years (7) To  X- abu - 
the firſt foreruentoacd, may be added C: w por! rions,whixh, a though wine we 1 
lawful ones, yer may na Rind Execurors, waick they can ducly On. tne 
prove the Will, and take an Euacutors Out. Finally nate, thax © 
what hath been here ome ry £1 N of Executors, miy be alfo ap- 


plied to, and} | underſtia. of Adminiſtrator 


». } he 


EA In 
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(1)8. de his qua 
non $.rpt 


fnnges X& 
Vaſy, Comte. 
LIE.ITS 
(10L1C& 
herrd er 8h 
_—_— $-e- 
mu. f et 

(4 1) Pat F aber 
Scene; | 
£1 4. Reafarr, 
pPE141q ws 
12) uldtn & 
Teſkaq 4k Ly 
Cut gs & 
Graff Cinftirs 
to9q.79.,00 15. 
& $Leg#1 46. 
& Merc s. 
he. cru 16 

(in) Pap Nob s 


q is Treat, 
% erivpctt 
m. ie fap mu 


2. The Crodd Law divides all foch as can have no benefit by # 
VVill, either as Executors or Legataries, into two forts; 1. Ince- 
pable. 2. Unwortby. 1. The later of theſe may take by « Teſta- 
ment, but not or retain what they take ; whereby though 
they are le by Law, they are incapable in «Fit. A Legacy 

to the Incapable, doth by that Law accrew to the Exe- 


, cutor; but it to the Uawerrby , then to the Excheque . To fuch as 


in the former Paragraph are excluded from being Execuzors, you 


. may (accordingto this Law) add perſons Baniſbed. (2) As aifo Yuch 


as are Condemned to death. (3) Likewiſe not only Trajters, but 
alſo the Sons of Trazters ; 4 only their Daughters may as to 
their Mothers Eftate, by that Law claim ther fillal trons. 
(s) To theſe you may alſo add the Sons of Trejiers againit the 
Divine Maxxfty (which that Law terns Apoſtates and icks) 
in reference to their own natural Parents ; but not as to their 
collateral Kindred of the Line Aſcrndent , nor as to Strangers: 
(6) But if ſuch Sons arc themſelves Orthodox, the Law is other- 
wile. (7) Likewiſe the Arria» Hereticks arc excluded from be- 
ing Executors; (8) but not perſons Excommunicated. g. Mure- 


' over, by the Crou Law, A4irens may not be Exerutors, (10) un- 


leſs they are fo appointed in Miitary Teſtaments; (11) and the 
reaſon for that is, becauſe in fuck Teſtaments refpett is had only 
to the "Far Gentiam. Likewiſe BafPards, fich as arc of « fpuriou 
ONF-6 ing, are excluded from bring Execurrs by the Civil Law, 
or en any benche by a Teſtament , excerpt Almentation, 
and that only by the Canon Law : (12)For the Croid Law exchudes 
them alſo (as to Alimentation) from their own Parents; (13) ex* 
cept the Parent be ſemanas Pronceps , ( 1.4) of that the Baſkird be 
appointed Exrcutor only under a Condiion of Legitimution. (15) 
Alto Idris and Lamaint; are cxciuded trom bring Exccutors, on 
only fr thut they are [ncompetent to officiate , by reaſon of their 
want of wnderftandingr Infenity of mind ; but alfo for that they 
have na reaſon fſufhaoent to determine , whether they will accept 
or refule the fame. (16) Laftly, by the Civil Law, the Scrivener 
or other , that though by the Tcitarors order doth write the Tc- 
ſlament, yet is f© tar excluded , as that be may not (albeit by di- 
rection from the Teſtator) write himſelf Exccutor in the Teſta» 
ment, nor therein write down a Legacy to himfelf ; Bur muſt in 
that caſe deſire forme other to write that part of the Teſtament, for 
by that Law renerar Faiſi, it be doth it without the Teftarors pri- 
vity ; and tenerar re Falfibelide the forkeiture of 2!! advantages 
thereby, albeit he doth it by theorgder and direction of the Teſtator. 


14) ber Part lb alerts Ab Set nrostrs, 114) Corner err £4 Sr aur Xo fre 


{16) Lib wi ie ern T i Cond Li de Bat pthtenndl Lore 48 


CHAP. 


Leg Corncl de Falls. & ! 3 Coli t his gun bbs ns 
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CHAP.VIk 


Of an Executors Executor. 


+. Thet the Executer of @ ſole Exteater , it Exccutor to the firf 
Tiff ater. 

'Y an Excentors Exteutor cannot performs @ Truft commut- 
ted by the firff Teft ator. 

3. An Execaters Executty bath nathing ts ds with the fr Fe 
fSator: Goods, where there  @ ſwrovying foym-executor. 

4 In what Caſe an Extentors Execntor ſhall bawe to do with the 


Tiftators Goods, when the ſurvrumg / oni-executor 
Py lt therewith. yOu "ou 


5. Caſes ins Law pertinent to the premiſſes. 


x. N Execurors Exccutor , where there is no Joynt-executor, 
is Executor to the firſt Teftaroras be is to the ſecond,and 
conkequently hath a right to all the profit, and is liable to all the 
; charge that the firſt Execucor had or was fubjeRt unto; yer with 
this caution and difference, that the one Tcftators Goods ſhall not 
ſhand charged for the other Teftators Debes, but cach for his own 
reſpedtively. (s) And if in fuch caſe the Execurors Executor af- @ fer. +5 © x7 
ſore the Adminiftration of the firſt T<fators Goods , he cannoc CHAS nes 
afterwards refuſe the Adminiſtration of the Goods of the later Te+ 14 #4.14. 
flaror ; but he may accept the later, yet refuſe the former ; but not, 
6 canive. (6) AG an Ewcutors Executor ſhall not be admined comnwerr wt 
w Adminifter the Gouds of the firſt Teſtator where the brſt Exe Heydens a 
axe ( who was» his Teftator) refuſed to Adminiſter , or died be- 
fore Probet, (c) unlefs all the refidue of the firſt Teftarors Goods, (© Dywr 21% 
afrer the Debes , be given in the Will to the firſt Execuror. {55s 
(4) And # A. make his Will, and therein Cer» Will, # Car. is 
tn Legacies to B. and C. and give all the reſidue of his Goods — r 
and Charrels (after Drbes and Legacies paid) to D. bis Wife, and | 
muke her his fole Executrix , and the dic before Prober of the 
Will, or any Election made by her, not knowing of the Will ; 
and E. for out Adminiſtration of the Goods of 4. and pay the 
Legacies of B. and C. and F. fuc out Adminiftration of the 
of D. the Wifeexecurrix : In this caſe the Adminiftrator of D. 
and me of A. the firſt Teftator , hall have the Goods ; for the 
Law doth judge them in D. the Executrix and Refiduary Legatary, 
aker the Debes and Legacies paid, without any Eletion. ( 3) And (11Pymeys. 
therefore if an Executor make his Will , and die before he hach CoL3Fowoc 
proved bis "Teftators Will, the Executor of fuck Executor may Srownl.:.95, 
not 
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not prove both Wills, or become Executor to both the Teftators, 
unleſs after Debts paid (as aforcfaid) the refidue of the firſt Te- 
ſtators Goods were bequeathed to his Executor : In which Caſe the 
SIET Sack Buvanzee cup che-ths Adminiſtration of the 


| cutor, as to fell Lands, &c. This 
— ———_— time, ſhall not be performable by hi 


(3) IF evo Execute be appointed , whereof one makerh his 


— — ther in the execution of the Will , nor in Suits or Adtions. 
ca95.1466, —Andif fach Executor of the Executor have any Goods which & 


aturwcrd die inveflare, yer may nor the Enccuters Execurer mad- 
dle with the Goods of former Tcſtator: for the of the 
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cutor is na tos incermeddle therewith, but to furrender to the other 
what Goods belonging to the firſt Tefſtator happen to be in his 


cuſtody. 
5. Wn hefiren affign'd was, That I. E. had brought Debt wine +3 8%. 

- = ogy pn name of W. E. Adminiffr. Bonorun ff i. Lmner 
Catallrum A. E. derante miner etate of F. E. Execuror of the ,,, 
faid A. E. Exccutor of R. E. and demands a Debe upon an Obligati- 

on of Twenty nine pound made to the faid R. E. the firſt Teftaror, 
whereas he could not bring an Action by this name, but as Admini- 

firator of R.E. But it was faid, that iniſtration of the Goods of 

R. E. being committed to him by this name, omni Bonorums, Oc. 

A.E. it may well be committed to him by this name; eſpecially 


when A. E. did not dic Inteſtate, but made an Executor; ro Ed... 1. 
That by the grant of the Adminiſtration of the Goods of the Exe- 
cutor, Adminiſtration is by it granted of all the Goods of the firſt 
Teſtator, 27 H.S. 7. Gris Contr clearly. For by this Adminſtra- 
tion committed, he hath no Authority to meddle with the Goods of 
the firit Teſtator ; and for this cauſe thik Judgment was reverſed. 
Debe the Exccutor of an Executor. The Defendant ©* + #6 
x the Executors Teftator had fully Admmniftred,and that 
had nothing in his hands at the time of his death ; and it was 
found that Aſters. W a Fire facias iſſued to the 
Sheriff, and he returned,that the had nothing. And it was 
held, that the Sheriff ſhould be amerced, for he have 
making fuch Return : And that it ſhould be no prejudice to the Plain- 
riff, for that the Debe ſdall be charged fo long as the Record remains 
in forcy not reverſed by Errour nor Attant. And if he hath no 
Goods of the Teftators,he ſhall be charged of his own Goods, 
for that when he that the firſt Teftaror had Admirnu- 
ſired, he did not fy, that Aﬀers did not come to his after hus 
Teftators death. 
If an Executor recover a Debe of his Teſtators, and dic Inteſtate, 
his Admanc/Htrater ray not have a Scire facies to recover this Debe : 
inſt an Executor for the Tefta- 


And yet whereJudgment is given 

tors Debe, and ſuch Executor die Inteſtate, this may be executed by 

See facies, again the Adminiſtrator of the firft Teftator, who 

the perſon of his Executor, and beingfor the Debe of the 

hrſt Teſtator,s able thereunto,but as Admuniſtrator to the Inceftate 

Executor, be is not liable. ( x ) Bur if an Adminiſtrator have a Judge- (1)Crs. 1.119 
ment for the Debe of the Inceſtate, and die Teſtate, fuch Admuni. 19% 
Rrators Executors may out foe out Execution of that Judgment. (2) 14m v. 
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What an Farco- 
vo! — 
wrong is . 
Terms of Lew. 
Kelway £9.91 
Dyer 194,155, 
#15. Coir 5-45. 
Irocitacc 6s. 


(4) v, & s Biz 
Dyer 254,954 


(b) Cake I& 5. 
Ke lkatie 


(6) Cube wbi fu. 


prafel. zo. in 
Coults Cair. 


CH AP. VIL 


Of an Executor in his own wrong. 


1. Who is an Executcr is but woe wrong, and what Al: make 
bime [wchb. 

: How far an Execmter it bis wn wrong 4 chargeabls ; and 
V0W 1CC< 4614. 

23. What Als foal not make @ man Exceator is bis own ' 

4 A caution to avoid wrongful Exteatorſbip , as alle for Crek 
ters in their Suits ag ainff wrongful Execaters. 

5. Law Caſes ts thu Subjelt relating, 

6. What At: ſhall amount 0 an Aniaifraies, eccordeng to the 
Crvdl Law. 


1, N Exccater in bis wn wrong , is he that takes upon him 

the Office of an Exccutor by latrulen , not bo 
conſtituted by the deceaſed , nor for want of fuch Conftirunen, 
ſubſtirured by the Court to Adminiſter. Yet this extends not to 
Overſeers , who feeking only to preſerve and keep in fafery the 
deccaſed's Goods from & - Without auwy diſpending or dif 
poſing the ſame , are excuſed from being Exccutors in their own 
wrong: («) But if one who neither #s Executor nor Adaini- 
ft ator ſhall we the deceafed's Goods , of hindelf thcrend, 
this is a ſuſhcient Adminiſtration to charge him as Execuror in his 
Own wrongs _—_— the deceaſed's Creditors may recover their 
Debs tum, it there be no other Executor or Adminifire- 
tor Ia conſtruted , who hath the Wi or Admin 
fired. (bs Yea, though there be a lawful Executor , yet f any 
other take theſe Goods, claiming them as Executor , does pay or 
receive Debts, or pay Legacies , and intermeddle as an Executce : 
In this Caſe , becaulc of fuch expreſs claiming to be Executor , be 
may be charged as Exccutor in his own wrong , akhough there 
be another Executor of right. (c) Alſo, be that wakes the de- 
craſed's Goods to fartixfic his own Debes or + hall be char- 
ged as Executor in his own wrong. (4) it coe do cither 
pay Debts of the Tefſtators , or reccive Debts , or make Acqque- 
tances for them, or demand the "Teſtators Debrs #5 Exrcutor , or 
ive away Goods which were the Teftators, or deliver money of 
the Teſtators for Fees about proving the Will; or being faxd as 
Executor, do rake it tum, and picad in Bar as an Exccutor : 
All theſe are an Adminiſtration, and will make him Execuror in bis 
own wrong, although there be an Executor or Adminiſtrator of 


right . 
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right (4) But # he pays Fees or Debts only with his own -———<q—_ 
then it us otherwile : For fuch hy not amount 2 
iſtration of the decraſed's Goods; Lg G_ " 
done by « ſtranger, that is proper only to the e of an Exe- 
— — him as Execuror in his own wrong. Likewiſe , 
it he that is Executor in the Will ,take Goods of the Te 
fhators, and convert ther to his own uſe; yes, it he do but take 
them into his hands withour converting them ; yea it the Wite 
named Executrix, or not named, take more Apparel of her own 
than is neceſſary, this s an Adminiſtration : Bur if by the affent 
or delivery of the Executor, it s not. (f) And if he that from 
the Judge hath Letrers #4 Calligendume, do fell or diſpoſe of any (0195144.4.4 
Goods, though otherwiſe ſubject to periſhing, it him an Paw 164. 
Executor in hw own wrong ; yea, though by the faid Letters _ OO E_—_ 
warranted fo todo, for the Judge himſelf may not © 
& @ (x) So that if the Ordinary, without formal Letters of Admi- 
nl ras do give one Licence and Authority to. fell the ; 
Inteſtate 9u.4 peritura efſent, and he doth it according- * oo 
be chick doth G6 Adminiſter, ſhall be as an Executor of hu 
own wrong. (b)Alfo if another man doth take the Deceaſed #Goods 
and fell or give them to me, this ſhall charge him as Executor of 
his own w + bet not me. Alſo if aman make a Deed of oye 
Giftof all his and Chattelsro another, and dieth Inceftate, 
and this Deed be but fraudulent, and in truſt, and the Donee after 
the death of the Donor, doth diſpoſe of theſe Goods and Chat- 
tch;;n this Caſe, and by theſe moxns he (ball be Exccutor in his own (4 (rownt.e. 
; (4) Bur if the Deed of Gift be bene fide in farifattion yn 
Delis, and the Goods be no more than the Debe, it may LISoT 
iſe Bur if the Goods be much more than the Debr, there 
« ſeems he ſhall be charged & tor the and that whether 
IS or not. (4) So that itis evident, that a 
man may make if Executur in his own wrong , Gither by (4 49d @ ww 
woving the Wil with the deceaſed's money, or by con a Jutt Joon 6 
Goods ts his own uſe, or by delivering us hs Money or 
his Creditors in fGriafation of their Debez, or b == 
dhe te duntder by whuegdoncr any Le- 
gacies in kind given by the decrated, or by taki _— 
gacy before the Executor hath accepted of the 
allented to the delivery thereof, or by ſuing 2s Executor Fa _ 
Gebe Gue 10 the deceaked, or by anſwering as Executor to any Pics 
commenced axainkt him as fuck, os by filing any part of the de- 
craked « Goods as his Exccutor, or by cicharging the Mortgages 
of the deceaſed with his money + By theſe and many other ways 
z ran may become F xecuror in his own wrong. And therefore 
« a man being appointed Executor or Adminiſt: zatur, thall as fuch , 
N 2 and 


+} — 
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and by that Appellation and Diſtinftion , Commence an Adtion 
(as aforeſaid) for any Debt owing to the decraſed,, or being by 
that name ford for any Debt or Duty due from him, ſhall 1nw- 
parie to the Suit, or plead any Ples other than we anqurs Execs 
ror, or Convert the decrafed's Goods to bis own ute, of alter the 
Property thereof by Sale, Gift , or otherwiſe (without any Decls- 
ration by him, "That this he doth not as the decraſed's, but as his 
own Goods) or in fatixfattion of Debts or Lagacies, ray the 
deceaſed's money , of deliver his Goods to Creditors or Legars- 
rics, or receive any Debt due to the decrafed, or releaſe any be 
fore, or dikharge any after it be paid, or pay any Debe due from 
the deceaſed , with the decraſed's and not his own money: An 
of theſe Atts will fo amount unto an Adminiſtration , and to fuc 
an acceptance of an Executorſhip in an Exrcutor , that an Exc- 
. cutor or Adminiſtrator can never after any fuch At done, refuſe the 
Executorſhip or Adminiſtration. (1) 

Two Exccutors were poyntly made and appointed in a Will 
One of them doth after zs Debe due to the Teftator ; be 
that fo releaſed, doth before the Ordinary, after refuſe to Admi-. 
niſter : And it was by all the Judges, That it was too late, 
for that he had and ined bus Eleftion by the faid Re- 
leaſe. (2) 

A Woman Sole was made Executrix, (he marricd before ſhe 
intermeddlied with the Eſtate; after ber Hurband doth Admind- 
ſter : This is fuch an acceptance of the Executorſhip, as will bind 
and oblige her, fo as that ſhe can never after refuſe it. (3) 

. Executor in his own , thereby renders himdelf 
not only obnoxious to the Altion of the right Executor , but 
alſo to the Suits of the Teſtators Creditors, yer but only © far as 
the Goods which he fo wrongfully Adminiftred do amount unts. 

(Coke WI (7) And this ng Exccutor or Executor in his own wrong, is 
- a Shag orgeysy fro from the lawful Executor by name 
or title, but to be _ —_—y by the name or title of the 

of the Laſt-Will and Teſtament of the defunt ; which 

if he deny, he muſt plead that he neither is Executor, nor Admini- 

ſtred as ; where there is a lawful Executor, and an- 

other doth iniſter in his own wrong, it is at the Election of 

he Creditors either to ſuc them joynely together, or one or both 

by himfell Bur note, that there cannot be 


y wrong, or in his own wrong, for the Law 

Appellation. Alſo, if the next of Kin to the de- 

ſome inſolvent perſon or ſtranger, not only to take 

of Adminiſtration, but alſo ro make himſe!lt a Deed 

ift of all the Goods for an invaluable gonſideration , he may 
charged for the Overplus of the worth of the Goods more 
than 
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than he gave, # not for the who'e. And it @ Debeor procure fuch 
an Admmiſtration to be taken out , and then ger « Releaſe of his 
Debe from fuch Adminiſtrator , this may make him as 
Executor in his own wrong, for fo much as his Debe amount 
unto. (=) So that all wrongful Executors, of what kind foever , wn) tra. 43 tis 
do, for fo much as they have diſpoſed, and no more, make them (94. % Pts, 
ſelves chargeable to any Creditor or Legatee of the decraſed, a5 Chic juice 
far forth as any lawful Executor is chargeable. (#) And if Ad- 4 Dyer 345. 
miniſtration be granted to any one after he hath intermeddled —_—— 
wrongfully with the deceaſed 3 Goods, this will not purge his flew. 144.145. 
wrong done befure ; and therefore in this Caſe 4 | my ERTIES 
him as Exrcutor in his own wrong, of as a lawful Admi- reed. 134. 
niftrator at his Election. (s) And the Caſe may be, where the bare &) Coe 8-03 
thon of Goods ſhall charge a righttul Executor , rather than "ofthe & _ 
s Exccutcrſhip: As where one man CONPIINGE o og 
who makes rwo Exccutors, and dies ; the one happens - a 
ts have theſe Goods in his poſſethon, and an ation of Detinue 
is brought againſt him only for the fame : In this Caſe it was ad 
nqbrtad. wes for the pollefiion of the Goods duth charge 
im, and not the Bailment nor the Executorthipe (1 ) tt. i. 
3- When the Will is proved, or Adminiſtration granted, and | 
athers then intermeddle with the Goods, this (hall nut make thote 
others Executors in their own wrong by conſtruction of Law, be- 
cauſe there is then another Execuror of right, againſt whom the 
Creditors may bring their Attion; (p) and fuch wrongful inter» 1,41. 6 Cul 6 
meddlers with the Goods when there is another Executor of right, & atm. 
are lable to be furd by him as Trefpatlers. Allo, it a man per- 
form only a&ts of Charity, or of Humanity, as feeding the Teita- 
tors Catrel, (4) or preſerve them by raking them ito his cuto- 
dy, or dipole of them only about the Funcrals, (r) or make an Pirg, tag 
lIaventory thereof, (/) or drliver the Widow only her convent» /;; grook. th. 
ent Apparel, or as a meer Trefpaſſcr, entercth to his Goods, whe- admin. ou. rt 
ther quick or Grad , converting the fame to his own , not ts the © > ww ge 
Teftators uſe; he doth not hereby become Exccutor in his own tb te ang, 
wn when there is an Evecutor or Acminifhator of right. (cz) © 3 1s Be 
__ 


CC. 54 x 


one deliver to the Widow more of her Apparc! than i is. Adair 4 *« 
convenient to her degree, or it ſhe take, or another deliver to her 
more than fuch, he or ſhe thereby becomes Exccutor in their own 
wrong- (s) Bur if a man lodge in my houſe and dic there, leaving 
Goods therein behind him, | may keep them, wniil T can be law- to) re 14 4 24. 
fully diſcharged of them , withour making my (lf chargeable * 33% + 11% 
as Executor in ray own wrong. (w) Or it I take the deceafed's co roms tas, 
Croods by a muſtaice , f wiling them to be my own, or under co- pt Cw Jt. 
lour of a Title , this G__ make me Executor in my own 
wrong : Or it owe do but take a Horſe of the &iarakd'y, and tic 
him 


— i. 
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him in his own Stable, this makes him not Executor in his own 
wrong : Or, it I do only lay up the Goods of the decraled to 
ſerve them in ſafety for him that ſhall bave right to them. 
will make me more chargeable , than if I took an Inventory 
(x) Coke 5.34 of all the deceaſed's Goods. (x) Nor is an Exccutor in his own 
& Keiw.43- wrong chargeable as ſuch , where an Executor of right, or Admi- 
(y) Crooks Rep. niſtrator hath fully Adminiſtred the deccaled's Goods. (3) Nor 
in Carwvmore ſhall any light ats or intermeddlings make one an Exccutor in 
Mich.y Car, bis own wrong, where there is a righttul Execuror, and a Will by 
him proved, or Adminiſtration commirted,, or where there is an- 
other of right to be ſued ; for whoſo wrongfully takes the Jeceaſed's 
Goods from the rightful Exccutor or Adminiſtrator, makes himfclf 
not an Executor, but a Treſpaſſer tv them ; t it would have 
made him an Executor in his own wrong, had there not been an 
— yoo + Exccuor by right {z)who(norwithſtanding the other )ſtands charg- 
ed with, and is liable for the Debrs of the Teftator. It is further 
afhirmed by others, that only to lay up and preſerve the decrafed's 
Goods, to command another to take them away from one that hath 
them in his keepingy to ſce the deceaſed buried in a decent manner, 
to uſe, and (if ne be) ro ſell ſore of his Goods for that purpoſe, 
to make an Inventory of his Goods and Chattels , to prove the 
Teſtators Will, not with the Tefſtators , but with his own money, 
to take his own Goods lying the deceaſed's, to take and 
wr” way © = 1 tuger put by a miſtake , EIT 
, or by the deliver another , to take and di an 
is Lceaked's Goods, = Gn an Exccutor or CReTS 
challenge them as his own , and in his own right , to redeem any 
of the deccaſed's Goods not with the dec s, but with his own 
money, _—— to the full value, and the — Retcmption 
(1) dro. Ademi- paſt: None of theſe aftsor things, according to the Common Law 
—_—_— (as affirmed) will cither _ _=_ Executor of ner 2- 
"135, mount untoan acceptance of an Executorſhip, nor e an Execu* 
nownls.re. tor or Adminiſtrator chargeable as ſuch. (1) 

4 Whoſoever feareth to be adjudged Executor in his own 
wrong, his ſafeſt courſe is not to meddle at all, but utterly to ab» 
ſhin | Sho all manner of uſe of the deceaſed's Goods; and elpe- 

cially let him rake heed that he do not fell any of the decrafed's 
14\o:k. os Goods, nor receive any of his Debes, nor kill any of his Cartel, 
Aiminift.uuas. (4) And if one, after wrongful Adminiſtration of lorne ct the de- 
ceaſed's Goods take Adminiſtration , and afrer fuch Adminiſtration 
taken,be ſued by a Creditor for a Debt as Adminiſtrator, and after 
ſuch wrongful Adminiſtration, there remain not Goods ſufficient to 
pay the Debr, the Creditor can recover no more than remained 
afrer ſuch rightful Adminiſtration taken , becauſe he ſucd him as 
Adminiſtrator ; therefore he ſhould in fuch caſe have ford him as 


Ext CuLOr, 
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Exccutor, becauſe he was Executor in his own wr betore he 
took Letters of Adminiſtration ; and © then the which 
were Adminiftred before the taking ſuch Letters of Adminiſtration, 
muſt thereby be included to be liable for the Debe due to the Credi- 
tor, otherwiſe not. (#) Therefore Creditors muſt look before they 
fur, for elſe they knqw not whether he fo intermeddling be Exe- 
cutor or Adminiſtrator, nor conſequently how to found their Action 
aright, and fafely for good fuccels ; fince a fute againſt an Execu- 
tor 24 Adminiſtrator, or againſt an Adminiſtrator as Executor , will 
prove frivolous ; one Errour in « Foundation may be the Founda- 
tion of many in the Superſtrutture. 
5. One furd as Executor of his own wrong + Upon theevidence 
+ That he had entred upon the Land Leaſed to the 
, and had recrived the thereof ; and was ſurd for 
the Rent by the Leffor of the Inteftate : And by this it was con- 


TIT TE) 


ceived, That he was Exrcuter of bis own (1) (+) Clays. hep 


He that hath once made himſelf Executor of bur cwn . 
albeit he ſhould after deliver the Goods of an leeiece to che right: 
ful Adminiſtrator , and before any Aftion brought againſt him , 

he cannot diſcharge himſclt of what Aftion may come againſt 
(to by faying, That he delivered the Goods of the Inteſtate to 


Cai, b0 j. 


the Adminiſtrator.{2) For he that hath made himſe|fonce fo charge. (*/ Crook. r. 
abc, can never afrer diſcharze lumfelf by any marrer ex poſt facte. 46 5. 
(3) (1) tem j. 1*5- 


The Commiſſiry of the Biſhop of a Dioceſs granted Letters ad 

Ciligendans & ad vendendunns ca qua periture effent, inde Come 

aan reddere : The Grantee fold Goods which would not keep, 

periſhed : And an Aftion of Debe was brought againſt him 

as Executor in his own wrong; and it was judged maintainable , 

becauſe the Ordinary himfe |f had not ſuch power, and therefore he 
could not give t to another. 4) 


4 % Elks. Dyes. 


A. brought Debe upon an Obligation of Forty paur:{ againſt 51% 


L. as Exccutor of PF. the Defendine pleaded, "That P. inhis life- 


time was indebxey to him in Forty pound, and that there came to ws tec. me 
his the Defendants hands Goods to the value but of Ten pound , atender & 
which hc retzined towards farifattion of his own Debr , and m1 
averred that no other Goods beyond that value of Ten pound came Caic. vets ney 


to his hands to be Adminiftred, ec. The Phiniift replied, and 
ſhewed, That the Defendant is Executor in his own wrong to P. 
and that he hath much other goods _—_ ts P. to be Admi- 
niftred at $. in the Courry of N. & cone 1 bc paratur eff we- 
rificare, &c. "The Defendant rejoyned and demanded Judgment , 
whether the Plaintiff ſhall Le 4fnuted ro plead, That the Defen- 
dant is Executor in his own wrong, inafinuch a+ himfe If hath by 
his Declaration affirmed him to be Executor T+f amenti 5 wpon 
which 
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(s) Mich 1 1 Jac. 


which the Plaintiff demurr'd in Law: To which point in Law 
the whole Court would bear the Plaintiff, for he Could well re- 
ly, That the Defendant (notwithſtanding the Declaration) is 
OOO = —— is no other Form de Caurt, 
as was adjudged in Coulter's Caſe : But per rata curiam the whole 
Plea is diſcontinued ; for the Defendant havi » That as 
to the Goods to the value of Ten pound, he had retained them for 
Debt to himſelf, and that he had no more Goods to be Admini- 
ſtred, it was an Ofter of a good Iflue ; and then when the Plain- 


pound againſt Lane as Executor, «t ſupra, and all the reſt of 
the Plea was «ſupra: ] was tivea for the Plaine, be- 


retain moneys in his own hands of the In- 
due to himſelf; But an Executor of his 
wrong ſhould not retain to fatinhe his own Debe. (5) 

Note, by Popham and William: DOC cg 
Sreckborn, That an Executor in his own wroag ſhall be fucd for Le- 
gacies, as well as the lawful Executor , but Telwerton doubted 
Kr. 
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Adminiftracxn it telf , or wa Legal Re 
eg, EIN 


in that caſe the Law requires , That it be done under a Proteſfaei- 22,9925 *%- 
on, "That he doth it only rei ervands cauſes. (6) But if he con 1514cent Les. 
vert fuch Corn or other Fruits of the deceaſed to his own uſe, then (25% 9 3-3 
(as agreed by all) it s an Adminiſtration. (7) And fuch acts 2s Charender Obs 
from whence the Law doth neceffarily, or very probably infer an * morotericier; 
Adminiſtration, are theſe, ww. The requiring of any Debe due to ach. «bi wp 
the deceaſed , or fuing his Debeors for the fame ; $) converting p%.16. Benet is 
the Goods of the deceaſed to his own uſe, paying any Debes ow- ts ay dared 
ing by the deceaſed with his money , paying or delivering any Le (/F - 
bequeathed by the decrated , (9) he rates © wee; Sed 
[ets s Goods , ws. Manes 4. 


6.4 4.04% 4. 
(1) Mans, oe 


fuck his pol- {14 ) ane, 
theſe pre —— "TTY 


zon, (25)ms. ©, 
On, «+15 z vo. 


But as to the acts a — 
that Pureftative Condition under which TID 
und catv_s, "—O entring of a Caveat , or the py (1,7 wah 

pang of the Probac, or endeavouring to vacate the Will: None Cond 44 w6.4 % 
of theſe am held in Law a an (moe Lngunn Gt 6 _ 


_— 
ee en CREED 
make way for it, m7 be in coder Qronmnge,., duck ep Hen 


whe ; 
kin) 


— 
oF 


FH 
afftt 


ved ts be hath adminiſtred , of 
Poa bo Prod ip (17) Nor hnally, 
_— if he refuſe the E: 


{11)Mandcl 1s. ceived a furn of money for fuch his Refuſal or Renunciation there» 
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CHAP. IX 


Of a Child in the Womb made Executor,and of an 
Infant Executor, as alſo of an Executor and 
Adminiſtrator durapec Minoritate., 


1. Whether the Child in the Wont may be made Extextor. 

2. At what age an [of ant-Exteuter may Admonif er. 

3. What aft; may, or may wot be done by an Infant Exconter. 

4 To whom the right of Adminifiraton dab belong durante 
Minoritate. 


5. Droer: Caſes reported im the Law, pertinent ts thu: Subyedt, 


'# He Child in the Worms and unborn at the Teſtators dearth, 
may be made Exceutor; (1) inforuch, that when foch 


DO — 


EFar 
;0 


np 


age or It years, 
COONS SLY Cd 
Seventeen years , or more, 
age , Ind ber Harband (hal 
and ad anull * ; 7 
(4) Thi 


bo — 
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to the Duty (# Sa ut 


fuch acts as art Con pop libs is 


)} AlG 

ant Execater, with the gianni Jos 
help of the Overſeer of the Will, may be good : ( 3.)/By whoſe Che hatnuy. 
help hoouy dif ib exuile Cults prp Bong ty the Teſta. (7 <r-n rs 
tor. (4) Yea an Infanc-Exccutor, Seventeen years 
may fell any of the Chattels perſanal he hath as Executor, but not wt opting 
a Leaſe for years, till his age of Oae and rweney years (5) (1)Per ulut= 

4- Until the faidage of Seventeen years, the Adminiſtationis to 20.0, hu 
C— ———— I 
or Tutor of the Child; (5) during Minority , cannot (Of. Lee. 
——— —C _ Leaſe for a 
longer term than the Execurors Minority. (4) where an In- core wah 
fant is made Executor , and Adminiſtration to another pre.in Prince's 
drante Minoruwate, that Adaiiniftruce bring an Action of ** 
Debe for money due to the Teftaror, and hath Defendant in 
Execution , and the Infant then come of age : In that Caſe it was 
held, That « — > 
termined, yer the and the Joigmen remain. (1) 
et in dnath was moved, the Defendant might — 
be diſcharged our of the Execution, in -— > Ape nr 
E xecutors being come of full age, the of the Adminiltra- 
tor was determmed, and he cannot acknow liefaction: It 
was faid, That he was rather « Beibff tothe 1 + than an Ad- (uh 1s Bi 


miniſtrator; andche Opinion of the Court was as aforcdaid (2) ChGnb.rcs 
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nority, fe. 

fab, quod Bil's cafſetur, for that in truth they are both Execu- 
tors, and to be named in the Attion ; and albeit that Ks- 

_Y Adminiſtration commited to her darente Miners 
antate the full power, yet the Infant ought to be named, for 

that ſhe hath affirmed him to be an Executor. 


Debe as Adminiſtrator to A. L. dorante Miners atate W. I. the pr mros 
Executor = an Obligation, and avers , that #7. L. was within Gyn. Ce hep. 
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the fame ; ( 1) yer an Infant Executor may, (2) : (1n1kd 4 & 47. 
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Ford ver Gam 
vide. de Bop © 


Mineri atate be Phintf# , the non-age of the Executor s to be + 
verred; Seca, if be be Defendant (4) 

Note, it was reſolved by all the Juſtices of England, That the 
Releaſe of & Debr or Duty by an Infant Exccutor , after Probute 
made of a Will, is not ; becauſe it ſhould be « avi, 
and charge the Infant of his own Goods; and alfo i be a 
wrong, which an Infant by his Releaſe cannot do ; and alſo becaule 
atate;, Dex was brought nt 
Infant came of full axe ; ads 

the Ation did abate. 


Adminiftratcr, and then the 


the 
Juſtices very much douberd whe- 
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tance ; in that Caſe the Acquittance is good , becauſe there is a ne- 
cetfiey for it ; for otherwiſe the Obligor is not bound to pay the 
fame, and in that Caſe there is no folly in him. 

One makes an lofant his Executor , and dies ; the Ordinary 
grants Adminiſtration to a during the Infants Minority , 
aker when the Infant came of proved the Will. Now 


or « Writ of Detiner, or to take his Action againſt the Ordinary 
himſelf, to deliver him the Goods ? The Opumnion of the Juſtices 
of the Bench was, That he could not have an Aftion of Account, 
but « Detinue , or might fue in the Eccleſiaſtical Court for the 
Goods.— 36 H.SC.B. Anderſon Rey.Coſ $6. 

An lafant-Executor muſt appear by his Guardian, it is not ful» (ou 


ficient for him to appear by an Auorney. (1) 


CHAP.X 


Of a Woman under Coverture made Executrix, or 
making Executors. 


1. Whether the Harhand may fix an Exceatorſhip on bis Wife, 
wit bawt or ag am# bey conſent. 

» Whaher fhe may aſſume it acces the Exteutorſhng, without 
a af bes com/ ene. 

1. The difference berwers the Common and the Canon, or Sport 
tual Law im thi; poind. 

4. How the Wife may be ſaid ts be an Extextrix, without ber 
Ham band: 


| comes. 

5. In what Caſe @ Wife may mule an Exteutor , without ber 
Hun band: com/ ent. 

6. In what Caſes foe may mule ber owns Hurhoaud, or any other 


ber 
7- Gaſes and Conſiderations ms Law relating to this Suby ed. 
i. JF the Huiband of « Woman appointed 
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(et) For there the W 


berwerr 


Sl 11! r: 
Rk jt it Hl > 


fie. «Iz 


5437 
TELS r= 


Of Executors and Adminiftrators. 


mon Law , 


unto the Execution 7 
her Husbands conſent So newther ſhalt (he affurnc 
— _— it s otherwiſe. 


| for by the Canon or 
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thereof, 
as 
before Marriage, of 


1 
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TIFY. X© ETP 


Husband 1s Ks. 2% 


tained by Action + but cannot make him Exrc: tr of that proceed. wm 
which ſhe hath in ber poſletſion, as in her own right. (>) Crane Bedkefe 
—_— « # IE LEC 

7. Huibands, and their Executors and Adminiſtrators , have the ,..... 

fame remedy for the Rents due unto their Vives, not paid in their 

Wives life-time , as Exccutors and Adminiſtrators of Tenants in 

Fee, in Tail, or for Life , have for Rent-charge, Rene-ſervice, or 

Fee-Farrs; who may have anAdtion of Debe for the arrerages 

thereof, againſt the Tenancy of the faid Lande, due by them co 

the Teſtator at the time of his death, and may Ciftrain for the fame (1; $24.14 ns. 

upen the Lands that were charged therewith, (1 6ap-4 7. 
Attion of Debe by a Woman as Executrix to her Husband : 

The Defendant pleaded , "That 4. B. her Husband in his lite- 

time and he, did put themſelves in Arbirrament , &c. of all 

Attions, &c. who did Arbirrate, that the Defendant ſhould do, &c. 

n diſcharge ot Drbr, and which he hath pertormed, &c. and aftice 

ber Hunband died. Ayuiged per Carians, That the Debe was ex- 

tact by the Arbicrament. But it the fecond Hudband do make » 
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(4): Hy. re. 


at in the time of his life, the Debe remaineth to the wite, 
Execcutrix to ber firſt Husband : But if the ſecond Hurband 
give away the Goods which his Wife hath as Executrix to her for- 


mer the Gift is good ; and by this Arbitrament all Adti- 
ons which ſhe had joyntly againſt the and a ſtranger, are 
gone. (2) 


T Hutband and Wiſe in reference to this ſubject, conſi- 
dered as cither Afively or Paſſroely, ws Fudicially or Extre- 
judicially, the Laws Common and have their Concrptions as 
different as their Appellations. Baron and Fexve are but as one 
fon regularly in the one 5; Vir and Unzer otherwiſe in the 
Conſider it therefore as under the former notion, profiable wich 
us: And what was anciently held, wiz. That a Woman Covert 
mede Execurrix, mighe have the Office contrary to her Huzbands 
conſent, In nant COREng Paradox in Law, than 
on any of Law, which * but Ratio regulate, or 
Reaſon put into Rule : For if ſhe ſhould be admitted to Admint- 

. the would 
be, That himſelf in effe&t ſhould be + contrary to his 
the Law is «nder his power, ould . 
in Fatt be above his Will Law thertfore hath otherwiſe pro- 
vided, whereby the Will of the Hurband ſhall in this caſe 
——= VA I Co 5 
if the Wife, to the Huzbaods mind, will refuſe the 


[her mind, he man be concluded thereby during 
but not after. (6) But to ot ras Any 

Huzbands conſent ; nor being fo, may do any at that may 
be a Devaftavit of the Goods without him. (7) 


Part II. Of Exeeutors and Adminiſtrators. 113 


CHAP. XL 


0f Debtors or Creditors made Executors or Admi- 
ni/trators. 


1. How the making a Debror Exceuter, becomes @ Releaſe of the 
Debt ; exemplifted by (ome Caſe: m the Law. 
x bs what D_- this budds true, where there are Foynt-execncors 


Under R Lint ation 4 Creditor- Execute bath precedency 
y other Creduors, wn himſelf firf f 


4 Law Caſe: relating to thu ſubject. 


F an Exrcutor the Will, and be indebred to the Te- 

ſtator, the Deb is extint in Law; (4) yes, though the (ar #4 4.y 
Extcuzor dird defies ho Bf cxns erted gb 4 >—— 
(6) for the Debe is releaſed in Law, Debor Exe- &; Mewd.Com. 
curor, t he never Adminiſter. rs Soren —w_ PP 
_—_— the Debe, if the Creditor with one of the Exe- 7 4.6. 14. 
Cutors of the Debror : (4) But if the rt ns 
tion of the - the Creditor, this - hs 
Sl ns Tal he to be as Aﬀers in 
he Inteſtace did no act to diſtharge hy to on Deke AGF 
= 2 Obkece ke his Executor , this is « Releaſe in 


Lay of the Aion, but the Duty remains, for the which t they re- 

tain © much Goods of the Teſtator. (e) Likewiſe, if an Infant ©) z.«& 

of the age of Seventeen years releaſe a Debe, this is void : Bur if 448 == 
the Infant make he the Debeor dis Enocanny _— dt; Releaſe in mas oe 7 

Law of the Attion. (f) But if a —— the Debtor © *- 3+@. 445. 
pores thi is no Releate in Law ; for that —Y dd o'the 

decrafed, and in Law works a Devefevif, ( ' ey #4 

who the Wi of cne tnidtned we 8 ir is 4 Re- (&/Ofic. Face, 


leaſe in Law, asif the her ſelf werethe Debror; bur if after the *** 10 
Teſtators death the do marry with fuch a Debror, then it is « De- 

vaſtation. (b) Alſo if B. and B. be made Exccutors ; the Tetts. | 
tor being indebred to A. Ten pound, and B. being-indebred to the ©! 955 Bec: , 
Teſtator Ten pound; in this Caſt the Debr of B. to the Teſtator 
ſands in Law extintt. (5) And as it is thus at the Common Law, __ 

ſo alſo by the Civil Lov, 'viith the Credber makerh the Debave & «« n 516 
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(x) Phil. Dec. #4 annulled. (&) But if a Creditor make his Debror and a ftranger his 

mo Executors, and the Debtbe diech , the furviving Executor may 

have an Aftion of Deb: againſt the Executor or Adminiſtrator of 

the Debtor : As was agreed by the Court in Croſ/mas and Reed's 

Caſe. Cr) Where the Ciſe was this, A. B. made his Wife Exe 

currix, and died, C.D. being then indebred to the Teftaror in Go [. 

up>n a ſimple Contrat, the Wite Executrix took to Huiband the 

. faid C. D. who made his Executor and died, A Creditor of A. B. 

brought an Aftion of Debt agaiait the Wite Execurrix of A. B. 

And upon the ing , the matter in Queſtion was, If by he 

inter-marriage of the Wife with the Debror of the Teftaror, the 
lame was 8 Dewsf#owit or not? and, If the iid Debe of 60 L 


Court, That if a man make his Debtor and s ſtranger his 
tors, and the Debtor dieth , the furviving Execuror may have «n 
Action of Debt againſt tbe Executor, of the Debror : And {© it 


— 
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on was once extinguiſhed and determined , and no Aftion can be 

brought, but in the Name of them both. (s) Bur if one that is @200% 3 
indebred make his Creditor and another his Executors, the Credi- »+ ip $5.ger 
tor may have an Aftion it he do not Adminitter , (p) But whenthe 3nns 
Teſtator is indebied to mt, and maketh me his Executor , 1 may was. 
detain the Goods for my Debe : fo that it ems , that th the (V 7 1447 © 
Adttion be extint in regard of the Teftator, yet the Debe y PSLLIO 
«fe in reſpet of frangers or other Creditors. (9) Goniebeoch's 
—_ tes Cale Bs A24199 16 Batu 7 A Pulls lnqn.ag, 3 hime þ tn Comptne Co 


3. When a Creditor eo the Teftator is made his Executor , be 
may detain fo much of the Teftators Goods, as whereby to fatizfie 
himfelf in the firſt place before other Creditors. Bur witha), al- 
t the Teftarors Creditor, being made his Executor , be in as 
caſe or better than ocher Creditors of the Teftator, (r) and & 2. 1.54. 
may allow his own Debe before other like Creditors, (z) and may CLOS 
detain © much of the Goods of the deceaſed in his own hands 6 {wand 
his Debe doth amount to; (7) yet this is to be underſtood only ctr, 
when he hath duly made an Inventory of the deceaſed's Goods c- +; == 
cording t» Law: (#) Nor hath he fuch a clear power to pay him- $4 ad Pay. 


ſelf before any other, unlcfs his Debe be by _=_ Re. SE wridgdes 
cord. (w) And as an Executor hath his in th ——_— 


Creditor he will firlt, that is of degree for quality of Debe; 37 **- «bi fa. 
ſo hath he clection to pay bfy rs aps. br what part of the ty 5A 6. 26 
Tettators Goods he will; yea, though the Teſtators Goods amount =* + # Com. 
in All to no more than his own Debe. (x) And if there come noe to ES 
the hands of ſuch Executor Goods ſufhcient to pay himſelf,he may (*) OficBerc. 
Campennging bemcy Adtion of Debe againſt the other Exe- **** + 
cutor where there arc more than one. (3) Sed Quare, Whether (1) 
aker be hath once Adminiſtred, ſpecially if he pay himſelf any part 19115 ee 
of the Debe, he have nut thereby barred or di his Suit for the 4/73 55 44% 
reſidue : Otherwite be may fue the Heir for his Debe, if he hath * 2o#4.4.0% 
na Adminiftred as Executor ; provided that the Bund extend to ** ++ 

the Heir , which without expres words it doth nor , t for 


| ing his At the Goods were not taken away after t 
ces. BY. iniſtrac d, but before: Andif they wr > Ah taken 
Aden Bration, he might have had a Trover and Conver- 
jon of Treſpaſs tor the taking of them. (3) 
gee releaſe to the Executor of the Obligor before 
the Will, it is a good Releaſe, it he prove the Will af- 


dic Inteftate, and the Qrdinary commit Adminiftre- 
tion to the Debzor, whereby the Debe is extint, {Q. ) yer it ſhall 
in his hands as to Debts, becauſe | 


, 8. 135. gor his Executor, the fame is a Releaſe in Law of the Debs, becaide 
« is the a&t of the Obligce tvarſelf : But f «8 Woman, who i an 
Exccutrix take the Debror to Hurband , and the Huiband dicth, 
the fame is no Releaſe of the Debe, becauſe it was only ſo fuſpend- 

ing the Coverrure 


ed, . 
The Father and Son were poyntly and feverally obliged ro A. 
who made the Sors Wite his Executrix, and devited to her all bis 
Wo et on Goods after his Debts and Legacies paid, and dies; the Wike Admi- 
dries. Mo. hep. niſters, the Son makes his Wite al Execueriz, and dirs; the Wik 
as. $174. dics lateſtare, Adminſtration of the Goods not Admiaiftred of the 


igee was commuted to F. who furs G, the Father who was 
the turvivi __ CC Gp 
te Tring om © 'e of one of the Obligars Exccurrix 


Ta 


n Law, a well as t the Debror were the fole Exc- 
making of one of the joyne-Debrors Wives 
ix, fees to be a Releaſe of the + Infomuch, that +» Kio rs ror 

what is faid of making « Debror Executor , the fame muy be ge- Toney +» 
nerally applied to the making of any one of the joynt-Debeors an "OR 
Exccutor. And dfere te Deke being once extinct by fuch a 
Releaſe in Law, it ſhould feem an improper Inference to hold (as ,,Q,... 
fore have done} That where one of the joynt-Exccutors is & 3+ £447 
Debeor to the Teltaror, and dies, the foviving Kxccus rs: may fue 
— — death , though they could not fue himdelf 

Line his life 

The ion was, That wherewwone was in debt to 7.5.in 307, Midry henn. 
afrer by Deed of Gift in his lifecime , all his Goods vo an 
and Charrels to Aand after made the Plaintiff B.his Executors, Yelv.hep: 
and deviſed, that the Plaintiff ſhould pay out of the 304. which 
he owed him, 106 L to the Defendant for « y; who | 
the Plaintiff into the Eccleſiaſtical Court for the fame; —_ 
the Law the 30 { Debe #extint by making the Plaintiff Execuror; 
and ſhewed that he had proved the \Will,&c. And per Cariams, the 
Defendant ſhall have a Confiftation , forafnuch as the joyne- 
Executor hath no remedy to recover the 205. againit the Plain- 
tf his Co-cxecutor, nor can have any Attion for the fare during 
the Plaintis life, yet the Debe not extint, but remuins as Aﬀects to 
any other Creditor, as s Þ E. 4. And by the fame reaſons that one 
Debe (hall fatizfie another Debe, it ſhall fariefir « Legacy alfo, and Rte wen 
much the rather , in regard the expreſs inzent of the Teoltator was poicrs Legacies 
to char prpot, having preciſely lumited the Legacy to be paid 
ot of « br. Qued nate per totams Curiam. And Conlultation 
was granted accordingly. Tiiz Council for the Print. > et 
C b 
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CHAP. XIL 


Of Heirs, Executors,and Adminiſtrators in generel. 


1. The General dif erence between an Extentcor and an Admins 
ater ; and where they gener c. 

RL Dr afer f rom them © nerd from «ther, 

accer Seb et Low i 4ifundtrn tothe Common Law 


of the 


ol hh difler ths, wit. an Executor is made cicther by the 
eftaror, or by his own a&s, but an Adminiſtrator is ap- 
pointed only by the } An Exreator muy appoint an Exc 
EE ee I Ie 
and meer Executor, or a naked Executor to whom nothing is be- 
Sei wo. made choice of meerly for his care, and not 


2 How the Heir ſpecially differs i his 
both an Executor and Adminiſtrator , 
mater of the rwo Chapters next 
conſidered only bow in general he dior 
Hew at Common Law, is be that faccreds 
Lands or Tenements in Fee. The Exrewter is 
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laceftate. The Common and the Civil Law make different 
firuftions of the word [ Hearer:] With the former, he is in a pe- 
culiar fenke , Hare: Sougums ; with the later, he is in general 
fenſe, Heres Hareditaty And as at the one , the Heres clains 
the Real Eftate in Fee by a Sanguine deſcent; {© the Executor at 
the other, claims the Perſonal by a Teſtamentary Succe fron : Bur 
in « larger ſenſe at the Civil Law : For there Hare ox Teffaments 
ſeecedis is wnroer ſuns jr Teftatoris; and what we call Execatorya 
there known no other name than Haves; yer with us there is 
al Hare: Tef amentariar, in which fnſk be us called 
an Heir, who fuccreds by Teſtament in Fer, as well as he who by 
right of Blood. And both the Laws donigh agree in this, That they 
borth account the Have: or Execator, the Repreſentative of the Te- 
ftator or decraked's perfor ; which cannoe properly be fo faid of an 

, for be @ but Emeror Darrow where there is no 
Teftzror,nor doth the Crwil or Canon Law underſtand that word of 


for or towards the Redemption of Captives, were to fee it 
accordingly , in cale none other were to that end ap- 


pouneed by the deceated. 
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CHAP. XIIL 


Of the Executers rights excluſrvely to the Heirs, 
or any Others. 


. The mY and dittmnd# «cb 14s < 
; ro - mn Pe) what Chart - wo — 
= 7 rm 73. a accrew is the 


cater. 
, & Chatrel: bes: and 
3 bf =. | real, wubour life Men, $909 
11 ibs. andan n, belamgeng 19 the 
. Of Chantels perſenal, witheat life and moveable, 
« hs per ſe wutheat life prrigamng 


6. Several Laws in bir Subject , » ſuch + 
things av ave ore, regen Execaters. TE 


unto an Exrcutcr, may be divided 
and >ctually in the T' - or i 
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cage Tenure ; alſo « Villain for years, as by Grant for a Term from 
him that had the Inheritance. 

3. The Chattels Rral without Life and Immovable, that go to 
the Executors, are generally and for the moſt part in or 


Commons, and the like, as of Rent behind at the Te- 

ftators death, alſo Advowſons, Tithes, Fairs, Markets, profits of 

Leets, and the like, which the Teftator had only for years AIG 

the Title accrewed to the Crown upon Attainder of F , where 

the party held not of the King, wvizz. the Cana, Diem & Vaſtum, 

ugh ener not any 62 Ge OS as 

waite and demoliſh, ec. is but a ; and therefore though 

granted to one and his Heirs by the King, yet ſhall go to the Exe- 

cutor , not to the Heir. (@) AlGs Leaſe for determinable © Ns. Ms. 

upon lives, which is « Chartel, and hall goto « Executor z (6) wt wt 
. iſe, if @ Termer for ©0117 af p re. 

or ctherwiſeto A. and his Heirs T- — - - wn 


of his ” ſhall it go to aininace is 
out of « Char- = ———— 
not any Inberi- (v3 Ofc. Lace. 
out of Land toone in Fee x + 


tance, (c) Alf, if « Rene be 
Fee-tail , for Lite or 
eg 


* 


hes 


ww. Ori - grant © Leaſe to Dyer. 155. 
D his 


. dies ; Execuror, 147 4 17 

( f) Andit A. poſſeſſed of # Core 1s. 35. 

or give it WH to D, Lak. felt. 246 

and his Heirs, or to D. and his Heirs males , or deviſe it by Will 19% ac. 


to A. for lite, the Remainder to D. and tus Heirs 4 in theſe Caſes D. & town +.gert. 
ſhall have theſe Terms of years as Chantels, and after his deach his 77 


y , 4 
if the live & long, and ſhall go to the Executor after his 15%. 
death. (6) And if one Sw © fr Fee of Land, the 6) frond en. 


Feoffre ——  _—— and to for. 15, 129" Cake 


feir 


D—_— — 
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Periewres 69 ſein Five pound to him and bis Heirs, as oft as be hall fail perfor- 
brace! Cot” nance, and the Feoffce doth fail and break his Covenant divers 
ways, and the Feoffor dieth ; in this cafe his Executor, not bis Herr, 
have and recover all the Forfeitures that are paſt and unpaid. 
(FX, 0.13% (1) Alſo f any Goods or Chanel be to any Heads of 
(i Sherk. tee. Bodics Politick and their SuccefTorr, their not their 
chaps 15 1.995. Succefors, ſhall have them. (5) In like manner, if a Leaſe for years 
wi” be made to a Bi 
IIA wot hs Succeſſor , to bave i. (4) _ 
4 4 Among the loving Chattels Purſenal that go to the Executor 
cumprehended we tor 4 


may be _ _ 
(1) 26. va. be. Debeor in Enccutien for | and in « Prifoner taken Fare elk. 
#4. kay, Orig (J) Alſo Canel of all kind; yea, and Fitbes in « Pond, Conies in 


| thereof, for then they we to 
| —— to his Executor 8s Chattels following 


$8. 4.4. 4 Pigeons, or Deer were all tame, they are then 

he ute, Thewike to go to the Executor, and not to the Heir ; 

«5-4 1 are Hawks reclaimed ; yea , « is Felony to ftral Hawks young in 
; which i are Goods, and belong wo the 


(6) i ap. x. Execueor. {®) 


; 


F 
j 


: 
5 
; 


trom the 

; and fch 

ION Corn in the 
dp hike Carn 
reaped , 


Iihes fer 0. his Executor, 
(p) Ofiatis. »bi. T'ythe after fer 


tor. If one that buldeth Land te of AB. fow 
Corn Banding. and A. B. happen to dic cre it be ripe and cunt, and he that fo 
holderh the Land to dic alſo betore it be ri 


tor of the Tenant 


i 4 


: "$4 $24: 
i Fi 


Of Executors and Adminiſtrators. 


| : THY Gt: 
#3 v.ch T7 
FTE [fl *225 pt 33s 


Part Il. 


124 Of Executors and Adminiſtrators. Part 11, 


although the Heir, and no the Execuror , ſhall have the Writings 
which concern the Inheritance, yet the Executor, and not the Her, 
14 £44.44 84 ſhall have the Cheſt wherein fach Writings arte , ft the Cheſt were 
++.14 84+ not lock'd; but if lock'd, then the Heir hall alſo have the Chet, 
becalny, waforchhid. $5 that it apprers by the premiſſcs, That an Exec 
tor or Adminiſtrator , by virtue of his Execurorſhip or Admin> 
firation hall have all the Chattels Real and Prirſcnal , which be 
longed to the "Teſtator or the deceaſed in his own right , =s well 
thoſe he hed in Aus, of in right of Afus , wu theft be had in 
aftual Peſuſhon: And therefore be (hall have the Leaſes for years 
of Lands, Rents, Commons, alſo Grants of next Advowſors, Pre- 
ſratations,, Corn ing and cut, Trees and Grafs cut and fever- 


udgments , Statures, Obi 
os os hes Ge of the 
of Chantels, therefore be ſhall have the Be , or an Ad 


: Notwithitanding both which Lf, as to the 
not the Executor or Adminiſtrator of a Be. 


have the Rilief , r 
the deceaſed Lord of the Seigniory bad a grewer Eſtate therein 
Lives or Years: But they (and nat the Heir) ſhall have 


Tenants in the Lords life-time : Al 


his death; and all Charters, Writings and Evidences that concern 

| —_—_—_—_ the Chancl-Eftate , but not fuck as concern the Inheritance , nor 
oy ſuch us relate ro matters of Truſt , or to things Perfonal concern» 
ing Ofhkces of Truft. (1) For Offers is Traf and Porſondl, (hall 

not go to the utors or ACcmumiſffraces (2) But an intereft in 

as Avoidance of « Church, © in the nature of 2 Charrd, and hall 

to the Excaitors, and may be releaſed by them (3) Gt 3 
Korgdioncs bo cxngid and acknowiciged t the Chamberioms of 
LONDON, 


—_ 
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LONDO N, and his Succelſors, by Cuſtom of Orphanage mo- 
ney, this Rocogartance, when he dieth, ſhall go to the Chamberiam's 


Succefiors , and not to his Exrcurors or Adminiſtrators. (4) And ( £445 


us for an Advewſon, it is an intereſt : Bur the grant of a =ext 4- 
wadance, is an intereſt which will go to the Executors, 45 aturelad. 


(5) And the Exzcutors of « Biſhop, Dean, Parſon, Vicar, &c. ſhall (4) Gidbabt 


have fuch Obligations us are made to them and their Succes flors. — —* 


(6) "0g 
If « man be pollefſed of « Term of years, and he Deviſe it to 

another and his Heirs, or his Heir-males : By this Deviſe the Exe- 

cutors of Adminiſtrators, not the Heirs of the Deviſee, ſhall have 


the Term. (7 And therefore it « Leſſee tor years of Land devite © © yp 
all his intereſt therein to his Wile, if ſhe live © long; and if after ,,,. m7 


her death any part of the Term be yet remaining,and tocomethen 
that it go to A. B. and his Son, and the Heirs of his body : By 
this Devi the Executors and Adminiſtrators of 4. &. and not 
his Heb (hall take, at leaſt & long as he hath any Heirs of his bo- 
dy. And yetif one polletſed of & Termof years,Devite it to AB. 
and after his death , That the Heir of 4. B. hall have it: By this 
Deviſe AF. ſhall have 6 many years of the Term as he (hall live, 
and the Hoir of AB. and the Executor of that Heir ſhall have the 


refdue of the: Term ($) Bur if « Devite of Land be nude to 0) frown 1.45 
C. D. and the Heirs males of his Body , for s certain Term of *25-0m T7 


years : By this it feerns C. D. hath but a Leate for fo many years, 
if the Hews makes of his body ſhall © long continue , and that for 
want of If male, the term of years ſhall end. And in this caſe 
the Exccutor or Adm niſtrator, not the Heirs males of C. D. ſhall 
have after his death (9) 

Although Trees Panding and growing on Fee-fimple Land, and 
not ſeveree from the ground, do go to the Heir together with the 
Land Po if tuch Trees be fold for money, and the Vendes aftcr- 
wards happen to dic before they be cut and fevered from the 

ts Exccutor or Adminiſtrator hall have ther, and may 
cat them down. (10) Otherwite, it after he purchaſe the Land at- 
 whereon they grow ; in which Caic his Heir, and not his Ext- 
cutor ſhall have thern. 

if the Husband Gow the Lan! , whereof he hath an Eftate in 
Feelmple, Fee tail, for Lf, of a cr: tain Term of years in right 
of his Wite, and die ere the Corn be ripe t In this Cate, the Hub 
bend's Exccutor or Adminiftrator , ad not the Wie, hall woe 
the Corn: So if one that holdeth Land turthe Hite of another, foww 
that Land « th Corn, «nd he for whole !i'e be holds, die (ind the 
Tenant alf5) core &« be ripe or cut, the Tonan's Executor or Ad- 
manttracr hall have it. The calc is the fame with a Tenant in 
Tai, oft m Dower, who fow the Land they fo hold , and dic ere 


the 


(3) Corte. 47. 


($4) && [YXAT 


Park 3ndt $56. 
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the Corn be ripe ; | trator, 


ther in Fee, or for Life; in which 
Executor or Adminiſtrator of 


(13) Heb.ro 5, 


Of the Heirs rights excluſroely to the Executors. 


1. Of things Perſonal that go ts the Heir nit to the Exccuter. 
2. A Be the ts the Heir, nat to the Exconter. 


3- Caſes rowching thu S . 


I the Heir , not to the Execuror , &o 


ar not freaked, lock'd or not lock's. (5) AlG in fome caſes 
in the ſhall go to the Heir, not to the Execuror ; for it a 
cars certain fow the Land  liethe before the end of his 


[i 
. 
1 
& 
| 
D 
T: 
T 
| 
4 


FH 
ry 
It 

7 
1 


7 
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th 


” 
T 
7 
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© 
Z 
F 
-F 
37 
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lcbockmar. (4) Laſtly, Things under 
her in Garders or cliewhere , as Carrerts , Farfnips, 


} 
; 


> 
; 
f 


w,nce to the Executor. (/) 
# Rent is reſerved upon « Leaſe for years, there it 
the Executor , but to the Heir with the Revertion, 
arrcarages of ſuch Rent as were betand at the time 
cſtators death ; for fuch belong to the Executor, not tothe 
(wm) If 4. mortgage the Inheritance of the Land to B. 
Conduion of Redemption by po of One hundred pound to 
A. his Heir or Exrcutor , . ies, the Deeds being delivered 
into his hands ; in this caſe the Heir, not the Executor ſhall have 
the Deeds: For though the money may be paid to the Executor, 
yet in the mean time the Land deſcends to the Heir ; nor i there 
any debe tothe Excrutor, becauſe it is in the Eleftion of A. whe- 
ther he will pay or nor. But if onthe other fide, the Land bed been 
fold for One hundred pound not paid to 4. but « Condition, T hat 
if not paid to him, his Heir or Executor by fuch a day, then to re- 
enter, and A. dicth; in this caſe there ® @ ccbe to his Execw 
ur 


+P, 
FE 
2d 


the Term end before it be cut ; in this caſe he that is * 


k) WI 7 Jar 
KA. per Curie 


. Skerrets, and other fuch like things under ground, ſhall » 04. x 


£4p. 3. 


> T7313 


£49. 17.& Coke 
44% 


A » 


from 


mpeg 


S. Mu hael 
Ge between 


Her, and not the Execu- 


Parc II 


, the Exccutor can- 
of 


; for Execution muſt be firſt 


” for in years 


and 


Deed, and the Exccutor Ce the 
enter to the Lands 


y of Ofteber 
If in this caſe the Leſſor 


for the 
for t 
t 
-—_ da 
MMckerims al ing Twenty pound at the Feaſt 
nn on f 
nb w/e pad ger the Month, the 
(1)Cs. 16: 129, tors, ſhall have this Rent. (1) 


Damages 
na 
of the Deed, then of the 


: 
L 
; 
= 
£ 
; 
: 
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ſuc Execution 
was ;, (7) becauſe i 


(9) unleſs the money 
I 
Teſtators death , 


Wis 
Hl 


the Tcſtator may 


FE 


od — 
which 
— 


'L 
L 
P: 
F- 
Ihe 
F- 
5 

:, 


& Bro. Abr. tir. 
Deviſle, £vu.1s- 
(4%) Kelways Rep. 
£107,108.94. 25, 


(4) Perk. rie. De (9 
viſe. {1 04,107 
ff) Ibid. 
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A Term of years by Deed to 4. if he live © long, and 
if he dic within the Term, then to remain to FB. is 4 void Remain- 
dery but by Will it & otherwiſe: And yer it B dye, living 4. 
if ſeems the Exccutor of BR. ſhall not have it: For it s but @ meer (2) Sd 155 

lity and cakas'ty, and no intereſt. (2) Ca 4.45 
« Leſſee for years certain, fow the Land & ſhort 2 time be- 
hee Hareet, and befure the endot the Term, that according to the 
courle of Hatbundry, the Corn cannor be ripe and cut before the 
Term expires ; in this caſe the Heir , or he to whom the Land 
comer, and na the Lefer' Exrcutor or Adminiſtrator, in caſe the 
dye ere the Corn be ſhall have it; for the Leſſee him» (11, 
——_ not have r dieif be had lived. (3) Perk Set.+ # 

There is a wide berween the right of the Heir and the 
Executor, as © —— payable to the Vendor or 
Vendee , upon the Con « Luk For if it be upon con- 
dition of payment to the Vendor, his Heirs or Alhgns, and he dies 


before the time of payment, the ſhall go to his —_—_— 
cader, bis Helm os nr Am, nd he die (4) Colsfe oc, 
go to his Heir. ( 4,) —_— 
his Cloſe, and taking his Fiſh out of his Dy«©.a91 Plow: 
Detendant z - Tha blo —_— he ©2245, 


(4) Goldab. i 3x 
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CHAP. XV. 


Of things which go neither to the Heir,nor Execu- 
tor, and in what Caſes. 


1. Bona Paraphernalis, what : They go meither to the Heir, mer 
to the Executor. 

2. Thingrin Foym-Tenancy go to neither of them. 

3- Things willed by the Tett ater to be ſold for certain uſer, go to 
neutber of them. 

4- The Goods of a Teftater, left by bus Intefftate Executer, go to 
neitber of them. 

5- A Leaſe fomply for three Lives, goes meither to the Heir ner 
E xecnter. 

6. Landi, Goods or Chatrel; bel. ing ts 4 Coledge, Hoſpital, a 
ether Societies, or Bedves Politick, are of Lhe nature. 


7. A Caſe of Remark in Law, touching Bora Paraphernalia. 


1. TD Y the Civil Law, Bona Par ſunt que mulicr n/tra 

doem adfert; it is a word from the Greek , ex 
mes & pid, viz. proter & dor: The uſe and wn where. 
of, though in « peculiar ſenſe belonging to the Wike ; yer not in 
ſuch a ſeparate way, but that the Husband, during his life, and by 
any a&t executed in his life-rime, may diſpoſe , or with- 
out his Wifes ſpecial Mandate, may commence any Adtion, or 
ſuc for the ſame : (a) But in a proper ſenſe, they are fuch things as 
are peculiar to the Wite , as ſuitable to her condition , and necef. 


valia ave, vid. fary or covenient for ler uſe in her Huzband's Family. (5) And 


therefore we are not under that nation of Bens P arapbernaliacven 


veil. nec obtar. by the Common Law to underſtand the Wifes Apparel, with her 
Cont43- Bed, Jewels and Ornaments for her Perſon, bur her convenient Ap- 
(c)Dyer (+166, Parcl , and only ſuch as is agreeable to her degree , which ſhall 


g> tothe Wite only, as other Goods do, to the Execuror : (c) For 
the Wile after her Hutbands death , ſhall have the Apparel ne- 


(6 13 Koni X cellary for her, and not her Hunbands t.xecutors. (d) \\ here mcti». 


tion is made hereof at the Common Law , it is there called Reng 
Parapheyalis ; (t) and the Wives Apparel,called Bona Fara 


| ay lia. (f) Theic CGoods,fo called, belonging to the \\ te deſornd m4 


by the Civil Law,either to the Heir or Executor, z)nor arc they by 
that Law ſubxcct unto payment of the Huband's Debs. (4) But us 
m things meerly m Action , and whereof the Wike was not pal- 


Uzqro Mates. felled during the Coverture , ſhe may (as is wppoke) make « Der- 


viic 
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vie thereof , or by ber Teſtament make her Hudband her Execu- 0 & 1+. & 14% 


tor, © alſo of ber Par ; (©) which ſome do doube 55s 15m 
of, yet it is evicent, her Huzband may not i them away Baec. 4% 15 7; 
m_—_— /24 Rot beet 


2. Such things are in Joynt-Tenancy , ſhall go neicher to the 6s. +11, 
Heir , nor Executor : For upon the death of the Joyne- Tenant , Vat 
they got» the other Joyne-Tenant ſurviving, and that by right of 
Survivorſhip. Otherwiſe it s with Tenants in common : For it 
A. and B. ave Goods or Chattels in Joynt-Tenancy, and it &+- 
ther of ther grant what to him belongs unto a third perfon,in this 
caſe , that third perſon, and he which kepr bis part unfold, are 
Tenants in common : And theretore when cither of them rwo dies, 
the deceaſed's part of fuch Goods and Chattels ſhall go to his Exe» 
cutor, and not to the ſurviving Tenant in common. (J) Alſo, if #5 ttetons, 
hutband and wite be Joyne- Tenants of Land, and the Huzband die, $4. 525, $46. 
the very Corn growing thereon ſhall ſurvive to ber her with 
the Land: And although the husband fowed ir, yet ſhall it not go to 
his Executors. (=) Or if they were Joynt-Tenancs of a Term for (=) + Eli. Dyer; 
years, and the huaband happen to be Felo de ſe; in that caſe, no- 
thing accrews to the Heir or Executor, bur all ſhall ſurvive to the 
wife , until jthe Office be found for the King wpon the Forfei- 
ture. (») (a) Plow. 262. 

3- The Moneys or Proceed of Lands willed by the Teſtator for 
certain uſes ro be fold, are not accounted as any of the Goods or 
Chattels of the perſon deceaſed; (s) and ly do go ne. ©55 -5 
ther to the Heir, nor to the Excecutor, but to the uſes for which ir 
was willed v0 be fold. 

4 It an Executor feiſed of Goods or Chattels ng to 
his Teſtator, dic Inteſtate, fuch Goods go neither to Heir nor Exe- 
cutor ; but Adminiſtration thereof as de bonis non, Oe. is by the 


rains. | 4 
. If one have a Leaſe fimply for three Lives, to him and his 
this is no Chattel , and therefore (hall not gs to his Er- 
cutor, it he dic feiked thereof; and it is no Land, therefore ſhall 
not go to his Heir : But in this caſe it ſhall go to him who firſt 


no Alſgnment thereot were made in the lite-time of the « Bur 
a Leaſe for years determinable upon lives, is « Chattel, and ſhall 
go to the Executors. (p) But for a Lenſe for the life or lives of (#917 AF 14 
athers, is neither a Chattel, nor an Eſtate of Inheritance, and 6 
not within the Statute of Wills ; otherwiſe i is of a Leaſe for years 
determinable upon a life or lives, as aforctaid. 
6. The Lands, Tenements, Goods, and Chartels belonging to 
any Society, Church, Colledgr, Hoſpital, or to any Corporation 


S 2 or 


—_— 
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or Body Politick, in the polteffion of any Mayor and Comminal. 
ty, Dean and Chapter, Parſon, Vicar, Maſter or Head, go not up- 
on cither of their deaths to the Heir or Executor, but to their Suc- 
ceſſors ; yer when either of theſe , ha' ing Goods or Chartcls in his 
own rights fies,they go to his Executor or Adminiſtrator, and not to 
4 4 65. his Succeflor.( q) 
perk. Sod.g8. 7. Attion ſur Trover ——_ Lord : as Admini- 
Trins Cars. Rrator of Serjzerant Dewies for divers Jewrls. Upon Net-gualry plead- 
Kn.:148. Lord ed, the Jury found , for part Net-guiliy ; bor ther Jes, Deny 
Mrs And for 65 great, and 65 fſinall Pearls, and a Diamond-chain, 
Douglas Cre. they found « Special Verdi, That D. being pollcls'd thereof, de- 
Sreme Ca*® yiſkkd the uſe and on of all his Plate ings and b to 
8 Dame Ekis Wike, during her Widowhood, foe groing geed Security 
ro mn & L.Lady Haſtings , ts dilrorr and leave the ſame to 
ny laid ber Ly at the day of ber Death, or ſecond Marriage, 
wary ary bappen. "That the Adminiſtration of the Goods 
of D. was commitred to the Plaintiff. "That the Gail E. the Wike of 


D. was the e/ of 


thoſe Jewels, &c. 


th the 
OT That ſhe being the . 
ter of @ oo huodh and ———_—oa Co - 


1 0pm n+ we y rwyhnrkr, om ſhe 
ſhould have them as her Parepbernalie , and that againſt her Hus- 
| to be paid, that the Hu: 

m the Wites Cuſtody) — 
Wi - 


that the Huband hath nothing to do with them 
may make a Will of them in her Hurbands life-time, 


But Recbard/ow Chicf Juſtice , and 
4 Wil, and ſhe may not them, but 
if the hubend had a4 made a Wi, 


ts 
w the Will: 
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but had left them to the diſpolition of the Law, and the Queſtion 
had been berwixt the Executor or Adminiſtrator , and the Wite , 
where there be not any Debrs or Legacies to be paid, or where 
there be Aſſets (beſides thoſe Jewels) to pay them all, there perad- 
mane do Loy with cio hor watogtt nes Par a- 
+ But where the huband hath made a WilL, and limited 
ſhe hall have them, ſhe to tak e thern as the husband 
appointed, and his Will is as and as well to be performed, as 
lus Gift in his life time: And the huiband's permithion for the 
wife to wear them , is not « Gifrof them to her, cicher in Deed 
or in Law ; for the huiband cannot give ought to his wite, they 
= Ape Oy in Law. And « man who hath a thing 
, or Charrel | in anothers right, although he may 
ive, yet he cannot Deviſe it ; as in Bracebridge's Caſe, Plow. 191. 
SS D— makes a Gift of Goods , which he hath as 
Executor , it is good Gift; but a Drvileot them is not good, 
becauſe he hath them in azter droit + But of all Chartels Pirfonal, 
although the wife had them before Marriage, the abſolute proper- 
y by the Marriage is veſted in the husband, and he may give them 
hey lite, or diſpoſe of them by his Will : Ss of theſe Goods 
which are termed Parepbernalia , the abſolute property is in the 
huband ; and therefore he may well devite them, fc. And the 
Goods which ſhe claims 2s Par lia arenct given tothe Wike, 
but thoſe which arc of necefficy and conveniency for her: And when 
the huiband leaves her what is for her , vis. Necelſiry 
Apparel, he may well make « Difpofition of the refidue by his 
Will : And for that purpoſe was cited 19 Her. 6. 14. And where 
the Crvnl Law fairh, t ſhe may make a Will in the life of her 
huband of her Paraphernalia,yet the Common Law (whereby we 
are to be guided) is expreſly contrary to it. And that the intereſt , 
and ty of fuchyGoods as are called Paraphernalie 
arc in the has and he may deviſe them to his Wife, and that 
ſhe hall rake them by the Deviſe, appears 3 3 H. 6. 31. where he 
deviſed to his wife her Apparel, and the juſtibes the taking of them 
by the Deviſe and delivery of the Executor, $7 H. 6. 2$ That ſhe 
to take only her neceſſary 2 L, ee 

thon of theſe Goods be & »p 

make a Will of them without his aff:nt : And that in this caſe, 


_— 


that the y and (4) + gia Dyes, 
huband, and the may not 49 14 Bd. 4. 


Ih, 14-23% 
14. v4 Trim 


the hunband having expreſly diſpoſed of them by his Will, ſhe may +* Eli. Cave of 
net againſt his W:1] take them, without the Adminiſtrators affene = Texter an 
ang delivery : And that here is no Condition of reſtraining Marri- oc vigour din 
age, according to the Civil Law , but a Limitaion only, and it is £m vert. tiny 
reaſonable ſhe ſhould take accord ngly : And here is no Deviſe of 4s, whing 
of the Jewels, bur only of the uſe and occupation thereof during Jewels. 
Wilowhood. And it was x4 judged for the Phintis. 


CHAP. 
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CH AP. XVL 


Of Co-Executors, 


1. In point of Power and Authority 
Thei » og. one 2. in prone of Inzere# and Pe ſeen 
Indivilibility 3. Is caſe of Plaintifft or Def cndants in Plead: 
ang. 


4 Caſer in Law pertinent to the promiſes. 


x. vw Hrre there are more Executors than one, or Joynet-Exec- 
cutors to the Game Teftator, one of ther cannot give 
nor releaſe his intereſt to the other ; or f he doth, it is void ; and 
he who fo relcafeth, (hall ill have as much intereſt as he to whom 
-- xs he rekaſkd, becauſe cach had the whole before. (s) Therefore if 
4.21, +4. one Executor releaſe but his part of « Debr, it hath been held char 
the whole is diſcharged. But # one Exccuror alone fell Goods of * 
the Teſtator, be alone may maintain an Aftion of Debe for the mo- 
(6) av 3-49 ney. (5)So if Goods be taken out of the n of one Exe- 
cutor, he alone may mantzn an Action for the ame , and that 
106: Be. c 3 Wihout naming hamſelf Exrcutor. (c) Alſo, one Executor not 
in Suit with another, may any time before Judgment releaſe, 
ot be cannot, becaute then it is altered in nature, 
and rurned into rew  adicatam And many Exrcutors to one 
and the fame "Teſtator make but one wor , yet the deva- 
fation, waſte, or mildoing of one ſhall not charge the reſt, nor 
1) Bock of te. Fake their Goods habe recompence ; (4) bu himfclf hall 
win,ed & held anfwer for it with his own Goods, yet no further than the value 
nas 1s #7. of the Teltators Goods fo waſted or milademiniſtred. And 
& Ketw. hep 6 any Co-Exccutors are regularly but as one, in the eye of 
2X 11 8. 44% Law; informuch , that where there are ſeveral Joynt-Execurors, 
Se HD the Att, Poſlcihon, Payment , Delivery, Sale, Gift , Releaſe , 
Be 163.77. 36 Plea and Aﬀent of any one of them, is for the moſt part the fame 
Wl, Fat 36 Dis. of them all; yer whether it be ſoin caſe of divers 
is a Queſtion: For moſt arc of Opinion , That fore or ane 
of them may, without the other, fell Goods, releafe Debes, Plead 
to Ations, and the like ; ( 1) yet this is doubred by othersia re 
(1) Golded. 141- they all have but one entire Authority wherein they ought to joyn 
; in what do. (2) 
—— CES. mater diam or more, grant 
his part of the 'Teſtators Goods, all paſſcrh, and nothing is lett to 
the other ; for that cach hath the whole , and there be no parts or 


mOy cturs 
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moyetics between Executors: Thus, if an Horſe come to four Exe. Two hes = 


Lee be 10 448 


cutors, each hath a Horſe , and yet all tour have but one. Alto, 5 5. ecs 
—_ s Leate for one thouſand years, ot one thouknd acres of mis, & we of 


come to rwo Exccutors or more , no mon or gwvition —_ 


can be made berween ther, becaule it it \ not between them as be+* bind the orher ; 
rween pynt-Lefſees of Land, where cach hath but a moiety in in © 4d ban 
rereſt , though pofſetfion of and through the whole , but among 4irget __ 
Executors each hath the whole ; and therefore it he grants his». bob be 
he grants the whole, yet one Executor may derule or grant - 7 8 

the moicty of the Land for the whole term, and © may the other ; fare. +2 Mie, 
And this way they may fettle a moiety for each in ſome third per. JF. nr Fan 
for intrulted for them ; but one Executor cannot make a Leaſe to grort wd ad- 
the other of any part, becauſe he had the whole before ; nor can poet fob 
one of them foe the other as Execi.tor, wnles the Teltator deviſe vw. & © 
ts one of his Executors all his Goods, after fuch Debris and Le 
gacies paid and fatinhed ; for in fuch caſe, after fatitaction there» 
of that Executor may take the remainder of the Goods , and 
maintain an Adtion of Treſpafs againit the other, it he take them 
from him, and conſequently an Action of Detinue, it he keep or 
detain them; but this he may do, not as Exrcurcr,, but as Le 
gates. So that regularly one Execuror cannot fue another of his 
Co-Exccutors touching any thing relating t their Teltators Will, 
or that is within the power , intereſt, duty or othce of an Exc- 
cutor ; only in the caſe, where the one of them is as well the Re 
fiduary Legatary of the reſt of the "Tefletors Good and Chattels, 
alter Debes and Legacies paid, as Excecutor : In that caſe, it the 
other Executors with-hold or detain fuch refidue of the Tettators 
Eſtate, or any part thereof, from ſuch Reliduary Legatary-Exccutor 
he i not without a remedy at Law againſt thern for the fame. 
(3) But it rwo men have a Leaſe or Term of years as Executors, (1) +7 8. 4.27 
and the one of them grane 4.1 his right and incereſt, and all thas $756 Mom 
appertains unto him, by virue of the Leoſe unto 2. B. the whole 5. yexk 19, 
Term of years paſlerh, becaute every Exccutor hath an entire au- 
thority and intereſt ; otherwiſe in caſe of Toyne- Tenancy. 

3. Where there are divers Executors, they are all but as one 
perior', nd theretore Cannot picad kvcoal Plezs, b ng tucd : (ce) all & 2+ 4. 15. 
of them repreſent the Teftators perfor , and they mutt all joyn —_ = _— 
n Swts a» Plaintiffs , and be oyned as Deferdents, of at lealt fo ga i; 26.45 
many of them as have Adminiftred ; theret.ce one Executor tued, 
it he plead that there is another Executor not fued,, mult alfo plead 
that that other hath Admimiltres. 'f) Thus Execurors, though #) s #4 £44. 
never fo many, reprefent the T.« n of the Teftator as one per- —_— —--"p = 
km, (ge, Theretorec all of rhcm ſhall have but one Efloyn, neither S Wd. $6.5. 
brtore appearance nor aftcr, becauſe their "I cftator haauclt, whotc 
verion ney repreſent, could have no more. And there fore where 
Executors 
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Executors #s Defendants have appeared, if any one of them will 
confeſs the Aftion, this binds and concludes the reſt ; but if one 
will plead one Plez, and the other another, forme are of opinion , 
that, that hall be received which &@ beſt for the Teftators Efture 
So where they for , fuch a3 will not profecute (hall be &vered , 
% OScXs <5. and the reſt withowr them may proceed (6) It s evident by 
what hath been fad, That rwo Joynt- Executors bring furd, can 
not plead rwo ditmnct Pas, becaute they both reprefent but one 
, wit. the Teitiror , who could have but one only Pics. 
© 278 © 3. (5) Yet others fay, they ſhall have feveral Pleas, and the moſt pe- 
. remptory ſhall be tried. (4) And# any one of the Joynet Executurs 
» , Plaintiffs dies, the Writ abuts, though he fo dying was for non- 
arance on funmons before fevered ; and fo & is, if one of the 
Exccutors Defendants dies. Yea, if a Crednor far A. AC, 
as Executors, where only A. and B. are Excecutors, even there by 
the death of C the Wrz abates. AlG# « man make three 
cutors, whereof rwo refuſe the Admniſtratian, yet they ſhall be 
(Falk. Prat Exrcutors by the Will, and may Adminiſter when they picuale, 
pens. Dialog.z. an Attion ought to be in all theur Names, otherwiſe the Writ 
"_ abate (7) 
4 Therefore if Exccutors plead, that they are not right 
9) Per Bin & in the Writ, and that there is another Executor not named in 


ob Juftic. 3 8. 4, Writ, which is living, Cc. which concerneth the Wri, (av) 
* #9. 7. they may have knowledge thereofyyert } ſhall be of 


vol. ;.A 35 


ftators own proper Goods, and not of the Goods of the 


i) Offices Un £5 


FE 


that an &@) Lc vhs 


$6 0. Ls 15k 
illaing © Fachons Cale. 
which be hath *054%* 


and how 
he had as Execu- 


e//ion ; 
b in bis own pro- 
the Goods he hath 


ffators Goods differs from 
of the property there- 


3. Whether an Execacer may by Will bequeath the Goods be bath 


Execuror by Will bequearh 
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though named, bur to his Eexecuror, *.* a. Obie 
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C H A P. XVIIL 


Of the Executers right in oppofetion to the Heirs 
in reference ro Mortgages. 
1. Hew the Exceuter dath mare regreſens the perſon of the Te: 


, than the Heir dath the bu Ancrhor. 
Don con Fort -  —— 


7 of pa which 
oft nnd ties and bis 
Heir encreth into the Land as he ought ; in this caſe the Feoffor 


as > b—_ 


IA 
be tw pay the 
of 

jo hve 6 the 


Contuion br to 


fon of the Ancrftor 


on the 
and before the 
in tha 


% 
\ 


the money to the © 
hath election to | 
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|; if the Feoffor pay to the Feoffeer, his Heirs of 
mA a Feaſt, and before the Feaft he 
CI mnnnnn cx, Copengie = guy 
: £ Faxtcu- 


—_ do 
the Feoffec may 
to this intent hus 
and therefore he 
to tha intent his 
by, but to the 
former Caſe to, 

cſtate before the day of 
Feoffee's Heir ; 
this purpoſe ha Aſfignee in Law. 
CHAP. XIX. 
Touching the Executors Eleflion to accept or refuſe 
the Executorſbip. 
1. Of the Tudges power to affix the time for that Eleffion ; or 
| c Executor: al what bu . 
2. ETA Ee wu accepe the Execs» 
appeented Executor by tbe Admin Her not - 
* wabfenday bo reform prow te ny, 
4- Caſe: in Law periment tot 4. 
bs) Bake Pancr. 


of the Juriſdiction, to «crepe 


— whether refuſe the Executorſhip , is uncertais, 
ng _— of the Julge, a abs.” = 


— 7 
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fore, and when be will, not only within the year, but within « 
month or rwo to Cite him that is named Executor to accept or 
- c———_ + do or refuſal 
prove the ill , the Judge may commit Ad- (4, go. ave. 
miniſtration as of an Inteſtare. (+) And fuch Adminiſtrators pow. 4. admin, os 42. 
s fſeQtual in Law , until the Executor undertake the Execucor- tan 
For then the Judge may revoke fach Adminifiretion. »: 8ecp.s 
the ] knowing that there is « Will, Adminj. © i £ 
not rm for called the Recoume nanmge ar cok the on he 


he Executor when he ſhall have proved the Will, Paw in Cac 


2. No man can be compell'd to the Executorſhip , (g) atous mids, 
unleſs he hath already intermeddled with the Teſtators Goods as (4) Piocr. in 


ES 
he ball loſe his Legacy. (4 Yea, t 
Allied to the Teftator. (7) Ye& the Witke 
nor the Children their Filial Portions, by retuling the Executor- © Fab abr. 


me. Faccur. ©. 5 7, 


ſhip. (») . (k) GribsTheſ 


where an Executor hath Adminiſtred , be cannor 
» becauſe he hath thereby determined his Electi- 
on; and alrhough where there is 41 Executor, and he refuſe , or 
s dead a3 Inteftate, and Admini- 


; (») fo as he may ſtill re. (0) hs. 


again(? (0) 12x dy. t 
und C only, by $11 Ken, 
named as « Plaintiff or Defendant , or elſe the 
p) Yea, this Executor which re- 0/45 84 4.6 
may afterwards Adminiter at his pleaſure, and intermeddle 610 4 
the Goods as well as the orbiers; bur after their death he 
fo do; (4) for then the Executor of hint that proved the ty a I! Con 
miniſter ; and the” ochers refuful continuing to 54445. 17 
death of his Co-Executor, bis power then died alls with 
| ws the one Co-Exccurcr: liver that proved the 
wil 


439 
M1 
ji 


J 
$ 
3 
T 


the 
him ; but © long 


Le 


of Zevertee cud dininywen — _ 
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CHAP. XX. 


Touching what Als may or may not be done by an 
Executor,as well before as after Probate of the Will. 


1. Au Exteater may, before Pribate of the Wil, enter inte the 
benſe of the Hear ts jerza on the Tiff ators Goods, and afent ts 


” 
an 


4 What Album: 


and bew © »e 
by expreſs words wor? 


<5cq Hanger Opens wholly the 
Deſggament of the Ls or ne 
' 1ay, before his proving of the Will, ——_— 


any of the Tefſtators Goods ; into 
i za}, of Debes; and 


ſa) OSS. Ben 3. 


—_— may , before Probate 
5415. enter into and 
Teftator , and & 
(us aforeſaid) 

(1) Caen Lit Gs 0 
f1) Ca,00 : & be- 
3 or 4m 


: 
H4t 


| 
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be « fullicient Afent in the Executor to perfet the Legacy. (3) 099th 1k 

And an afews tothe uſt Drviſer, is an afent re. 7 —— —_ 

PIT (4) (4) Marci nr 
» A an Executor may, after the Teftators death, entgr 

into the houſe where he lived and died, and where his Goods'sft ; 

and thence take them away cven before the Probate of the Teſts- 

ment, yet underſtand it with this caution, I hat be muſt do this 

within cunvenient and reafonable time, a4 withn or about thirty 

days next after the Teſtators death; and thatalfo in « due and peace (pn ns 
manner, when the duors arc open. (+) Since 526. 
3. An Executor may allo before Probate of the Will pay Debes 

and receive Debes, and make Acquittances of Debes owing to the 

Teſtator : Yea, if before fach proving of the Will, the day be 

come for payment upon Bond made by or to the Teftator, pay- 

ment maſt ot or to this Executor, t the Will 

noe yer proved, thac like pain of forfeiture, as if the 

Will were proved. (C) AG an Exccutor may before Probate give (© Ok. v2. «bi 

or fell any of the Goods and Chattels of the Teftator, not ather- 


wilt bequeathed in the Will, and for the fame may mainta big 048. 546 
Athon. Plow 2% + 


4. For an Executor for Goods of the Teſtator raken from him, Pte i, 
or tor « Treſpaſs done vpon the pony mt my. DIS 
or ions 
Treipaks, or Replevin,or Detinue, even before the Will be proved, 
becaule 

on. (4) But an Attion of Debe, or the like , contracted by the Te (4) Dyer is Moc 
ſtator he cannot mantain, before the Will be proved, for therei he ne 
muſt ſhew forth the Will proved under the Court-Seak And as 

« the Common Law, If « man be bound to another in « certain 

ſum of money , to pay at a certain day , and the Obligee before 

the ſaid day, releaſe unto the Obligor all Attions , he is barred of 

die week veer pending 

time of the Releaſe made ; even © may an Execuror before Pro- 

bate of the Teſtament, releaſe an Afton. (7) Andthe reafon of &) Tris © Joc is 
both is, becauſe the right of Action is in them, for that the Debe <2, 1 


# @ thing conlifting meerly in Attion ; and therefore h no 1s 4.44 b Flo. 
Attion as yet then leth for the Debe, yet becauſe the ri Acti. Com277,07% 0 
on is in themghe Releaſe of all Actions is a diſcharge of the Debt it Civ, per wettes 


ke! - ————_ 
5- Another thing that an Executor may do before the proving **4* 

of te Will, wr Pers s expedient ng ue though as yet not 
6 neceiiiry, s the making of an Inventory; for the Executor 
had need be cautious that be do not intermeddle with, or Admi- 
niſter the Teſtators Goods, until be hath made an laventory ; for 
—_—o= ek Cv in Law before 

the 
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ing of the Will, (f) and the making of an Iwentory ;(p) 

ee ontiig of = hear if) 

nventory, or cauſed ne mg 
i, be 


ameunt to. 
nn are ſeveral other things which an Execuror may & 
the Will , and he may alſo krep any of the 


eſtator , © as he out of his own the 
in Adminiſtration of the Teftators Eftate ; (b te 
want money to pay Funerals , or diſharpe Debra, 
Chatels Real or erſfona] , whereof the Teltator 
polleſſed ; yea, 1 t ng were particularly bequeath- 
poo roptp ne yen, ed homers, | 
ſame to A. B. the Executor may notwithſtandi the bequeſt 
time before his aſſent given to the Legacy, it 

ſafhcient to pay the Debus, fell this Term of years, and the 


Ag 
* 

< $ 
[ori 


728 


% 
- 
< 


F 


made of the Will. Afrcb.22 Elrz. Dyer 265, 
Letters of Adminiſtration do relate to the time of the death of 
Midk165:-B®- the Inteftate, and not to the time of the granting of them ; and 
= _—_— therefore an Adminiſtrator may have an Action of T _— 

Trover and Converlon for Goods, taken by one before the Letters 

EIN chweth there would be no remedy of the 
Exccutors took the Teſtators Goods 
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wok the Goods ; the Court held that it did well lie; for afier the 


1 


has own Aﬀers in 3+ th7.Keltwey: 
his hands. (s + 


i 
] 


mto his hands , and 
;_ & pro anime Ti 

the of the 
the Teſtators Goods 
fame to his 
na og} dag 

Detins of t 
—- - } ny te begin 
the mater Supra, It was 
ful ; and that thoſe 
were not Aﬀers or 
hands. (p) Or fuppoſe « 
in Twenty At 
to the T | , | 
without fraud or covin | much, Va "__ 
and the Goods retained | not be Aﬀets inviheir hands, yes, wurchin's 
— have appointed «/rerwrems diems for the payment of the — 
money. (4 
S. Brought Debe againſt S. as Executor to B. who pleaded gc, wo 

Fully Admmiftred, Oe, to which the Plaintiff replied, That he had $echvite. ander 
Goods of the Teltators to the value of Two hundred Marks , Mropor i ark 
which the other confe6'd and gave in Evidence , that he had: +.4.5 v4.4 £4. 


much of his own proper money for the 'Teltators Debes, 

wd how : The Judges doubted whether he could give the 
in Evidence , and d«fwed the Opinion of the Jultices of 
uz B. R. 


ELE 
PE 
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B. R. op Cd, he > > Dn 
the Juſtices proceeded accordingly : For it was agreed, 
Hil. 10 H:8. Thaz the Property of the deceaſed's Goods by pay. 
of the Teſtators Debts to the value of the faid Goods re- 
, to the amount in value was altered, and the Property be. 

ing altered to the uſe of the deceaſed, is a juſt Adminiſtration. 

8. If a Term of years be deviſed by a Teftator to his Wife, du- 
ring the minority of his eldeſt Son , for the . Education of his Chil 
dren, with the profits thereof, the Remainder to that Eldeft Son, 
and ſhe being nude Executrix , do enter ly , but alway 
breeds up the Teſtators Children : In this Cafe, it feems, foch Edu- 
: ——_—_— Teſtators Children ſhall be raken as an « w_ 
14) Bowd.z4o. ber, to veſt the Eſtate in the Eldeſt Son. (5) Or it the Term 

be deviſed to her, if ſhe fo long live, the Remainder of years, af- 

ter her deceaſe, to A. B. and made Executrix, enter claiming 

it oaly for her life, the Remainder to A.B. according to the Deviſe: 

(6) Plowd. 116: This will be a ſufficient «ſor in the Witre as Execurrix, for the 
Perk, Se. 374- p-cution of the Deviſe of the Remainder of the Termin A.B.(6) 
The Deviſce in Remainder need not ( as aforeſaid ) any fpecial , 

aſſent, if there were an aſſent by the Executor to the fr #f Devilee. 

And therefore it there be a Devile of a Remainder to B. after 4 

Term deviſed to A. for life, an efewe of the Exccutor to A. © 
good to B. alſo, and this will be an Excution of the Deviſe to RB. 

(+) Co.444.%- as well as to A. whether the Executor hath affers or not. (7) The 
"—_ Law is the ſame in the caſe of rwo Deviſces of a Termof years, 
whereof the one for « part of the Term, the other in remainder 
for the reſidue of the Term, the Executors aſſent to the firſt, is an 

ajeut to the other alſo "This Law may hold alſo in the cafe of 


a of Perſonal Chattel:, whereof the Occupation or wſe only 
@) 37 Hi6ze. BÞ > (od to one , then the ohing & Gif to anecher. (L) 
Yea, where a Term of years of Land k deviſed by a man to his 
Wite for her life, the Remainder to his Son, and ſhe made Execu- 
trix, and enter, if ſhe claim not as Execatrixy, but as Deviſee, and 
#)Pord.cre. by force only of the Deviſe, this a&t of hers will be a good «fin 
544-Co3-96.49 in Law, to execute the Deviſe to the Son in Remainder. (9) 
m—_ It is a truth, that an Executor by his «fear cannot alter the na- 
tare, quality or t3 a Legacy or Deviſc; and it is agreed 
That an Executor may only a candutiondl afſent,or aflert only 
upan condition : But the reaſon in Law, why or wherefore an 
Executor may not aſſent to a Legacy upon a Condition fublequent 
as well as a condition fhat ,/ab/equent or precedent, 
bated eiodue the performance thereof, but 
ae ninth pony vr ran the thing to be performed for 
the advantage of the Teftators intereſt : The reaſon, I fay, in Law 


U—_ 


$16) Co4.'s, Hor this, ſeems ſomewhat obſcure. (10) 


In 


i. 


——— = 
Pare Il. -Of Executors and Adminiſtrators. 149 


In this point of ſew in Executors or Adminiſtrators requi- 
fite ro the due Exccutian of 4 LON SD a 8p Lap pen 
of penfivas Chanel rid in Remainder 

ſonal Chattel;: For t the Deviſee in 
- 6 ſhall rake the —— or 4wſÞlicite 
bat to the, firſt Deviſee , yet in ſome caſes it ems otherwiſein 
Caſe of Perſonal Chattel-Legataries : Infornuch , that albeit a 
Teſtator deviling a Term of years of Land to one of his Execu- 
penn fr flame pert of ts ary, EE es 

a ſtranger, this Executor alone, albeit he enter generally, 
the Land himſelf , the other Executors not intermedling 
ith ; in which cafe, this will be « good «ffent to execute the 
Deviſe to him in Remainder for the refidue of the Term ; yer 
a Teſtaror bequeath any Perſonal Chattels to one of his Execu- 
to uſe and occupy during his life, and after to a for 


E 


'E 


4 
4 
: 
: 
2 
- 
3 
: 
: 
: 


Occupation alone by fuch Legatary-Executor will not of it 
, without ſome afſent, perfect or execute the Bequeſt 
ce in Remainder. (11) And yet it he were a (#9) Perk. ect. 
not an Executor , to whom the ule or occupation ” ; — 
Chattel is firſt bequeathed, it may be otherwiſe : For 
the uſe or occupation of any perſonal Chattet ro 
ny pod enrnyronbny yy 
: the Executor deliver that perſonal Chartel to 4. 
it ſeems, that this will be a good Execution of the y to 
. the ſecond Legatee ; infomuch , that alter the death of 4. B. 
may ſeize, keep and hold it according to the Teſtators Will. 
——— Oi N.B. $0. 37 H.6.30. 
An aſſent to « Legacy, fo as to bind the Executor or others, can- 
not be given by one , either under the age of ſeventeen years , or 
under ure, without her Husband's.4 ent which is fufhcient to 0) ts he 
bind them both. (12) Chappeti's Can. 
Tho conguiice or geaite of Lane WONIEY a Termor 
to A. B. for part of his Term, and after the Land it felt deviſed 


S 


Ii 


fl 


O 
TOP 


by him to C.D. for the reſidue of the Term ; in this cafe the Exe» 

cutor 's aſex; to the Deviſe of 4. B. will well execute the Devide to (14) we; 545. 

C.D. (i I) | -—— 
If a Terra be deviſed to 4. B. for his life, the remainder to F. © 

G. and A. B. be made Executor , and takes a Releaſe from F. G, of 

£1 his right tothe Land ; tuck Releaſe is « good implicite afſeve to GATE ISI 

ie of F.G. (14) 


the Dey 


CHAP 


— 
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CHAP. XXL 


v- 0f Inventories. 


1. What an Inventory it, and the Originel thereof. 

> Shiboie co: ds bene; 050 beamed and aint 
2- The manner bow and reaſon why an Inoveniory & is be made. 
4- What ought 16 be inſerted into the Inventory, and what ner. 
5. A Caſe in Law ts this purpoſe, 


a why 
$96. - 
often be- 
advan- 
that 
true Inventory 
(6) Lute Cd | — ms 
ang and for 
_ OTem is C. 


—_ , or within a , if the Goods be remute, 
clſc he may be charged for the whole Debr. (&) Yet how exadtly 
nn true this is, may well be queſtioned. Letter of 


: 


Wh 


TSF 


, the focmer is ſaid to be the more received opi- 
the ſees to come nigheſt to the truth. (4) And 
to be begun within the thirty days, yet it is not wve- 
be begun afterwards , fo a5 it be finiſhed within the 
months ; (5) which preciſe Term will adrrut 
a Procugatian upon 2 jult and reafenable caule,a: '6) 


2 


oat] 


£ 


- The Executor in making of an laventory, ought to call rwo 
eſtators Credicors or - + nes 
two other honeſt + and in their preſence 
ventory of all the Teftators Goods, 
ſhall be indenced , whereot 
upon his Oath for the truth 
he Court, the other part ts rema'n 

the Teftators Goods and: 
valued and & thew true 


4] 


the number of the Wiitmefſes be ewice as many in number as they 
which do prove it; (f) And if the Executors or Adminiſtrators 


(4) Gaid. Pops 
4427. 
(4) Conus en 


64 {Go wer 
tub rus. 


x > 


ns Spec. T 
we de Contech. 
noenoem. 44. (4) Pop Nocer jb.s ce Ons Lawres dn benofics 4 lovencance. vero Powurre, 


(Cf) Falb. Proc” 


do make « true laventory, they (hall not be furrher with fob ox. 


any Debes than the Goods of the Teſtator or will ex- 
tend. But it the Exec.zor enter upon: the Teftators Goods with- 
out making an Inventory , then the Prefurnprion of Law will be 
aquinit the Executor , that he bad Goods fuſhcient , not only to 
pay the Drbes , bur all the Legacies als: So that the reafon is 
ci were wheretore an #s to be made, wr ket the Exc 
cutor, if otherwiſe than honeſtly diſpoſed, ſhould defraud the Cre- 
crors of a concealing the T eftators Goods. ('g) There- 
fore fuch as inzereretd, whether Creditors or 


'g) Fran. Pork 


Tut & I» 


be red 


a Law, (7) at leaft as to fach of them as had not any notice they. Cod 42. as 


of; (8) which ought ulfo w be made in the preſence of rwo or 


(9) Gulch, Fug. 
« } B29 Acc 5F abt? ia las Colas. ld. . UP. 3 4,D8h. ; * A Db Soo. 4 Trpen ty alfa 


theee 


Cant, 8 to be produced and ext:tized in their preſence. ( 
(1%) Tepmr to caſe the Creditors or Lezataries be abſent, then there ought 
(21)Dbe. 6 be ( briide the faid Witnefies) three perfors of ay 
Pex Greg integrity preſent at the making "thereof, (12) 


Guad Pap wi Generally all the Goods and Chanel whereot the Teftaror 
lepts id rightly poſiefied (fome certain things for fpecial Reaſons and 
Legal only excepresd) ought to be pur into the Inven- 
Gar + 3% tory ; (#) and therefore Leaks are not | 
vath. Chancls, ng on the is to be weo the 


INT 


; 


Figkk 


8 © 
8. 
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_©_— cc 5 


waching the Valuation or Eſtimate of fuch Guo 's; as, Whether 

it be neceffary to appraike the Gre , and infert the values thereit 

i the laventory , of not: Such as hoid the Aﬀtrmative, (14) do _ _— ob 
hold withal, That the Creditors, in caſe they find the Goods under» & = 420 
valued are admilſible to appraiſe the fame , and to take them 4=.Codde yur 
hy that value , unicfs the Executor will have and retain them at {${Gy.a ar we 
the ſame price fo valued by the Creditors, and at that rate be ac- Fog Norer yt x 
compuable to the Creditors and ies accordingly : (15) Bur gan when tn 
the Negative ſeems in that Law to the more prevailing opurion, verl Doi ie &c, 
(16) contrary to the praftice with us, which ever inſerts the va- py 
they be not concludent nor definitively obliging : For (2 11Giel ts ti 


ht 
where they are too high , it ſhall not prejudice the Executor, nor "an ontquane 
hall it advantage him where they ave too low ; but the juſt and 5,90" tes 
true value upon an enqueſt found by Jur + that alone (hall con. Tv@+.w46. de 
clude bim as to Aﬀers or not , in reipect of Creditors and Legs. © nem 
taries (16) Abver.Vs- 
. The Lady Cas of divers Leaſes and conveyed them Meerut en 
ED Seine Ee Dn 
money upon the wit money aap $94. 
Jewels, and ocher part of the money the left, and died ;, 4. B. took 
Leners of naltration of t De CNN GR 
in the him to 
| > og 
he Opinion of t 
not put them into the 


not as Adminiſtrator ; bur of fuch things as 
as he Chall have as Adminiſtrator , he ſhall be accountable 


for her uſe, and afterwards marrieth 
to diſpoſe of it : And if the ( Tries Car, 
it, but the Executor of the ga, a 0* 
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; CHAP. XXIL 


Of Atlions maintainable by Executors or Admini- 
ftrators. 


1. The ſeveral kinds of Attions aig amnable by Exccuters. 


t As Attn prrſonal im the Teft ater, is none ts the Excenter. 

3. Au Exccator may for for Rewis, and the thereof , 
506, is fans Caſe, wie che Tiver himfalf ©. 

4. Au Excentor a moy 107 bowe Attn. 

5. In what Caſe one Co Excentor may ſue ancther. 

6. In what Court Emecators eng ht ts 

75. Caſes m Law tenchong thu 


(4) hep Doin 
cap.4ty. 


-+— a 
- api 
Cos 15.96. 
We 1,9p 4s. 
FiiB 3153 
TT 
Cre 1444 = 
Ce Ons EUSOTe — due to the Teſts 
Bio. te an tors his Executor can commence of maintain no Su or Action 
Ss ecs. before the Probate of the Will 
| 4 36. Cale 4.4 3 Abbon Dt 144 454 45. 4ack 1+ Rh apes & roar 5 part 46s 
6) Dye, ts Cott; Coir of Grritnank and Fon _ 
bY 
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Des 


& 311 £4.45 4% 


que i Kul 5.45%. 
Ki 4is 
i4 K4.14.1+ 


doth not 6134 $445 
may 
and 


ablolved 
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6)4K4 4a. diſfharged from his Excommunication. (5) It an Fxrcutor Our- 
Linlss C41 1 wed bath Goods of the Teltaror, they are not forfeited by the 
kacom cs, Out-lawry; tor they arc the Teſtators Goods only in the Exc 
cutors cultady, 21 H. 6. $0. Nor ſhall an Executor forfeit the 
Gods of the Teftator by an Arainder, 21 E. 4 50. Goods in the 
hands of an Exccutor are the Teſtarors Goods, tor his benefit, not 
for his prexadice, 17 E. 3. 26. 3H 4 139-20E 3. 31.3 E 413 
If « Villain be Executor and dirs, the Lord cannes feife the G 
in the hands of the Executor , becauſe it is to the Teftators pre 
(YM. 14 oe. Jodie, 24 H. 6. 14. The Exccutor is feiſed thereof to the Teſts 


a ©. koy vel. rors ule, and not to his own ule: And it is faid, that an Ew 
_—_— ccutor is as an Attorney for the dead. (1) 


5 Alt one Co-Exrcutor cannot for ancther for 
fon of the Teſtators Goods , for that many Excecutors to the fame 
*) Sr.es.  Teſtator are but as one man, and no man can for himſelf : (4) So 
veuns device that when the Teſtator doth make divers Executors, if any one of 
de nope. buy. them doth get the Goods, or the polſcifion of the Goods of the 
x | ponies. 4% Teftator, the other Executor hath no Adtion for recovery of the 
& Firch ain ace fare Goods , or any part thereof , for the faid Reaſon, that cone 
Wd $0 Co-Executor cannot fur another : Nevertheleſs if the Teftator make * 

divers Ex*cutors, and do to the one of them the reſidue 
of his Goods, it is not only lawful for him to whom they are 6 
bequeathed to retain the ſame , but alſo if the other Executor en- 
0) wock.cod. ter thereunto, he is ſubject to an Afton of T (1) AlG6 # 
1% the Executor of a Co-Executor have any Goods jag wo the 
firſt Teſtator, the other ſurviving Co-Exrcutor of the trfſt Tefts- 
tor may have an Attion againſt the Executor of that deceaſed 
—_—__ Co-Exccutor for the fame. (=) Alf if there be rwo Adminiftre- 
tions granted together, he that # the ri Executor or Adm 
niſtrator may fue the wrongful Admin; for the Goods in his 


Hr 
C. may not fur for the Goods of their Teſtarors in 
$6) Sraz. 3.4. the Court Ecclefraſtica] , but at the Common Law. (6) Yet in 
TT OT on ay DOC Come, 6 
touching his Teſtators Goods; as, when a man hs Cor 
OD — Os the 
to perform the Teſtament , for thu Legacy be may fur 
Nine Pk.cs 0 Granger i the Ecclehraſtical Court. (p) But it a man take 


$9) 46 RK. cp 
$. Cai. v. 155 


at the Common Law by Exrcu- 
tors or Adminiſtrators for Rents behind 


% and due to the Teftw 
tor in his life-time, or at the time of his death, and may for the 
ſame diſtrain the Land with the Rene. 

7. A Woman and perſon were male Exccurors, the 


Wucun 
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Woman took Habead, who Grd not ater the property of the 75d.» 1-2 
Goods of the Teſtzror, and when the Wits died ; it was adjudged, 1, —_ 
That the other Executor might have an Action of Det againſt tacwus, 4.6. 1 
the Hutband for the fame Goods. 
__”y be by an Executor as Cue to his Teftator, and Judg- TP Cn 
x An but before Execution the Plaintiff died Inee- wi + pets, 
fatn ans! -p Ordinary commirred Adminiſtration of the Goods j35.9 2% 
of the firſt Teftator to another, who furd out & Scare Facias on the #s wor Love 
4 "x All the Juſtices agreed, That the Scire Faciar did not * krruaer 
e ; for that when the Exccuror died Inteftate, the Teſtator was 
tooth C—_——_ was vou!. 
Det or Attion was brought by an Executor, tor due to 
his Teſtator, who had a Judgment , and the ung + —wh 
ſtate before Execution. The Ordinary commuted the” Adrmrunittra- 
tion of the Teftators Goods to another, who broughts Scire facts? 
upon the nes againſt ham, againſt whom the Judgment was , 
and it was he hank did net es But it the Oy 7 had com: 
mired the Adn i iſtration of the Inteftate , and of the fo # 
Teſtaror , to one and the fame perſon , it had been maincainable. 


(1) (4) Senulors 5. 
Whether an Executor of Admiaiſtrazor may - have an Action 
a Sherift tor not returning of # Writ, or other w Gunc 
in the Teſtarors lite-rime. (2) _ 9p. beg. d2 
two Executors commence their Action b_oekar ws 
of one is after ſummoned and fovered: In thi +» he that is 
ſummoned, may at any time before } releaſe the Dury. 
Bur it the other Exeeuror profecute to ] belt, and then 


he that is ſevered acknowiedge fatufattion, this hall nee advan- 
tage the Defendant, nor Bar the other Executor that is Plaintiff in 
the Judgment. Or it three Executors, whereof two are furn- 
moncd me ſevered, and the third recover and die: in this Caſe 
the ther two Executors ſhall have Execution of this Judgment. 
(2) (1) hrownks. 1% 


The Reaion in Law why a Score facies lyes not by an Admini- 
ſtrator againſt an antes upon rapdedemteſ an 
inceſtate , is becauſe it is grounded on s Record , to which the 
Plaintiff-Adminiſtrato is no party, claunug only by Commili- 
on. (4) (4) rev. 34 
""Bakne beoanfa an Exccutrix againſt her own Huband's 1s 45h 
Executor : "The Phra One hurrrad who was the Plain» © *. Woke & 
tis firſt Huband , made his Will, gave divers Legacies, and to- Ana onyhens 
wards the end of his fad Will, laid, {The Reſidue of all my Goods #9 * 
| Give and Bequeath to Frances my Wite, whome- 1 make my full 
and whole Excourrax of this my Laſt-Will and Teſtament, to dif 
pole forthe wealth of my Soul , and to pay my Debes; ] and did 
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for that endbles the Plaintiff to his Ation, and the omichon there- 
of takes from the Defendant the advantage which be mig ht have 
by demanding Oyer thereof ; and fc. The Courtrefolved, That it 
was a matter of Subſtance, which ought to be ſhewn by the Plain- 
tif to enable him to his Aftion: And the Defendant hall have 
adv thereof at any time; wherefore it was adjuiged for 
the Vid *$H 6 31 16E4 48. z1 H. 6.123. 
Flows. 5%. 

A. promiſed to B. That f B. would pay got mo C. his Son, 
who was marrikd to D. the Daughter of I. that then he would 
pay Lock w D. his Daughter at fuch a time. B. paid the gol 
to C. A. failedof the payment of the 100d. B. _— 
his Executor brought an Adtion upon the Cafe A . 

the promiſe made to B. the Inteſtare : Ad i was ef 
That the Attion did well lie by the Adminitrator , although be 
ſhould have no benefit by it, if be did recover. (7) 

In Reffel and Pro's Cale, it was held by the Juſtices of the 
Common Plcas, and Barons of the Exchequer, That an Exrcutor 
ſhall have an Avon upon the Caſe, de brows Teffatoris catually 
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hath been held That Letrers of Adminiſtration do relate to the 

time of the Lateſtates death, and noe to the time of the granting 

thereof : And therefore an Adminiſtrator may bring an Attion of 

Treſpali, or a T rover and Converſion for Goods of the Teftarors 

taken away by one before the granting of the Letters of Admini (+) Per Kai 
ſation; otherwiſe there would be no remedy of the wrong jo en 
done (9) Cai. Seyies 241 

On « Scire Facter the Caſe was this, Gatb was in debe to one Cow- RN 

who died Inceftate ; his Wite took Adminiſtration, and brought this »3* vt 
Debe, and had Judgment to recover, and died Inteitate; Tate the vwiG oh wa 
Plintiff took Adminiltration of the Goods of Couper now 4d ay noun 
nifrar. and brought Scare Faciar to have Execution on the Judg- 
ment: But it was adjudged , that it doth not te for want of Pri 
vity ; but it s clear, that he may have a new Adtion of Debe. And 
by Poptams and Tiverton, it an Adminitrator recover damages on 
Trefpab 4s vamu _— mw wiie Teff atoritand then dic Ineelt;te, 

Þc mY It have Execution thereon; otherwiſe of 2 
Debe recovered which was due to the Lateſtate. 

Tenant in Dower makes a Leaſe for years ing Rent , and wi. ; £.4. 
takes « Hunband, the Rene is in arrear , the dies ; and it Mahep os 25. 
wws agreed by the whole Court, That his Executors ſhall have the 
Rene. 

if 4. make « promiſe to B. and after B. die Inteftate, and Admi- 
nitration of his Goods be commined to C. who after dies alfo In- —y oy A 
teftate, and after Adminiftration is committed to D. of the Goods & owns per 
of C. In this Caſe D. cannot have an Action on the promiſe made Crim hob abs. 
to B. as Adminiſtrator to C For be is not Adminiftrator to B. in 
that Adminiftration was not granted to him of the Goods of B. 
unadmeruſtreyd 


iſtred by C. 
K. G. Adrunftratrix of f. G. brought Ejellione firm againſt 
Plamatt : 


L.L. and upon Not-guilt it was found for the 
k was moved for the m Arreſt of That the 
Declaration was not becauſe the granting of Letters of Ad- 


manattraton u (ct in this manner ; wit. Admin frat Com 
miſs fait yy 4 Wilketmum Lewn Verwm 7 
Spltricnaloes, E . without averring , that at the time of the 

mg of the ers of Admauiltration,the Bi Was in remuris 
agendir , for a Bilbop preſent in England, cannot Vicar nom : 
But as to that, it was faid by the whole Court , That the Vicar 
General in Sporicualibas , amounts to « Chancellor; for in truth, 


» 


is Ras. 
that was not allowed, for al 
Court is, That by way of Declaration fuch | 
but by way of Bar it ® necellary. _—_ Excepuun was taken, 
becaulc 
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becauſe the Plaintiff had declared of an Ejedtment , and a!G6 wed 
Midky: Us. bones & catalle thidom invent Oc. And here in the V 
ChGtlinw the damages, as well for the us for the Goods and Chats 
nepCale 435. tels, are entirely raxed: It was adjourn'd. 


CHAP. XXIIL 
Of Atiions maintainable againſt Executors or Ad- 


miniſtrators, 
1. Excentors liable we! vo Credaors, thraegh thew Toft ater 
«fed 


Gornds nat atualy then, or wnabetaled from them 
3 What kind of Servants wage! Extontirs ave liable ts pay and 


3. 1 ave liable in caſt of breach of Gromnant by 
ther Toft ater in bur life tine, 

4 I» what caſe an Extontir may be liable is pay bis Teftatins 
Debt tact of bus, the Exceators own proper munry 

5. Several aber Caſes wheres Extentors ave liable ts be ſued, 

6. Certam Caſe: wherem Excemtors ave net liable. 


5. Several aſes rewehung Altione again Extextirs and 
a1. 

the Executor hath not atually and 'y 

hands any of the Teftators yer ſhall 


o& he, © w © frand Nable ro the 


6 Ofc Face 
ap. 1© 


Teſtators Servants retain'd in Hunbandry and the like, but not for 
the wages of Waiters or Serving-men ; the reaſon of the difference 
becauſe of the Starure compelling the one, not the other to ſerve. 

$44 24:6 (6) Yer for them alſo an Action did lie againſt the Teftator him 
fclf, becauſe of his Covenant. 

3- Where a breach of Covenant happens in the Teftators life. 
time , the Execuror fhnds + therefore #f one: nake © 
Leaſe of Land Ly Deed, he beth nothing, and die before 
an Ation of Covenant be again& him , it will be main- 


6 Woke & A® ginable inſt his Executor , no Covenant. (:) 
27 5—_d Alſo it 4 for years Covernmms to w the Buildings, of 
ro pay the "Rents iſſuing out of the ler, the Execu- 
tor to whom the Term muſt, as well as his Teftator , per» 


form that Covenant, although he did not Covenzr: for him _—_ 


on 
- 
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Executors. (4) Lizewiſe if one be Leſſee for or for life with. '© 9. tac. 
out ny Indenrure or Derd, as he may be, e) and his Reve being 57 © +. 
ind dieth : In this Cafe his Executor hall be liable to the pay» +46 £4 44 
ment of this Rene, though without any ſpecialty : Bur if the Liſle 
for years fell or grant away his Term or Le» and die, his Execu- 
tor hall not be charged for any Rent due after the death of his Te- 
ſtator, though bimfeif in his life-time was fiill foble for the Rene 
to grow & c after, until the Leffor accept the Aﬀdignee for his Te 
pact : (f) So thatif « Leaſe for years be made rendring Rent, and ©2,44 © © 1 


* F& k. £17 


the Rent be behind and the Leflee die , his Executor ſhall be +, * 5.4 Dyer, 


d for this Rent ; or if the Leſſee for years over his *«# 
Jnereſt and dic , his Executur ſhall be charged with the Arrears 
pr+ before the Afignment, but not with any of the due 
after the Adignment. (g) AlG mm Exccutocr hoe 'g) $45. Exece 


Tythes due from the decraked. (5) And it an Action be brought 147 3 ©» 


Recogartance, with Detexzance to perturm Covenants , when there 
is no Covenant broken : But if the Stature or Recognizance be to 
y , it will be otherwiſe. (1) Nor is it @ ſufficient Ples (1) 2:ig hep, 
Bar of « , to plead a Bond with Condition for the per- 79. *«- 
forrance of nor yet broken, or for the doing of any 7p 
cther Collateral thing meerly conti net infringed ; or to fay, Myr pores. 
weil TY, 74. 1©.86. x per. 
4. If an Exrcuror do plead that he never was Executor, corn bu 


nor Adminiſtred as Executor ( for that muſt be added) then if * Tri 36 Wis 


taken upon this Ples, and it be found againſt him , the ** 
ne to recover , not damages only , 
but the proper Goods of the Execuror, it 
none of the Teſtators can be found. Likewiſe, as it is frequent in 
uſe for Executors to pay the Teftators Debe with their own mo- 
neys , and to make themſelves fariafattion our of the Teftators 
Goods : So & is moſt equal, that Executors ſhould with their own 
the Arrearages of Rent of thoſe Leaſes , the 
ſelves enjoy by virtue of the Teſtators Will : 
Therefore where an Executor is furd for Rent behind, after the 
Teftators death, upon 2 Leaſe for years made to the Teftator, and 
by him left to the Executor, here it ſhall be adj and levied 


and not bis Teftators ; otherwiſe a Scire Faciar againſt an Execu- 

tor ſhall not be awarded to have Execution de Bonar proprus, u 

on « Surmiſe, nor in any fuch Caſe, unlef i beupon the Sherith 
return of « DeveFawit ( 1) Again, if Executors plead Plene 4d- mA. 


minify. and it be fond for them , and after that certain Goods verl. Caltyer. 
Y 2 of 
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0 534 44, per 
Linh, 


k} Coke bo, 


Int; 64. Such 


4n Aion in 
Yarkbice. 


MN) Brown! Rep. 
$Q,19.1 2.13. 2. 
pert.es $1.12. 
Coke 2.46, & 


{p 3 Hatit 


£ lib.s 1. tel 


$8, 4 H& 35. 


$1 Hats #l, 


$2.$H4 13 


Vidaaperhs, 


of the Teltator come to their hands: In this Cafe, if he which 
brought the firſt Aftion of Debe , hep es 
again, the Aftion is well maintainable, (5) or it 


Debrs: Yet it Goods 

reraphed o, Al Plaintiff (hall have after « Scire Faciar out of the 
ſame Record, by furmiſe to have Execution of the Goods. (2) 
Ir is alſo to be remembred , ITY 

in an Inventory is not binding nor much to be at the 
Common Law cither for or againſt Executors;, for if it be ww 
high, it ſhall not prejudice the Executor 3 if it be too low it hal 
not ad him , but the very truc value as ſhall be found 
the Jury when it comes in queſtion , whether the Executor hat 
tully Admirgſtred, or hath A mm rw 

» binding inthe Law: 

5- Executors are liable to ſatixhe the Obligations made by their 
TH though they be not therein bound by Name. AIG #2 
Attion of the licth againſt an Ex-cue> upon an Afſemy(t, 
A = Gmple Contratt of the Teftatorgelpecially where the 

be, =o ny real Debe. Aliſo the Rat 1 peri. 

placcy, is maintamable tor the W dow 

—a; Chiliren againſt the — (&) Alſo a Detmur licth 
againſt him for the Goods delivered to the deceaſed, it the Execy- 
tor doth ſtill continue the ſhon of them. Likewiſe an Adtica 


lieth the Executor — 
before Auditors. (1) Alk Executor of a man that 
recovereth a Debt upon a Judgment had by the decraſed , ſhall be 


be reverſed for Er 
in Deb. to a Gaoler for bis 


with ts , if the 
rour. (ww) Allo where a Prifoner diet 
diet during the time of his Imprifoament , his Exccutor is liable. 
(n) Likewiſe where one hath a Tally of the Exc , to re 
ceive roncy of forme Cuſtomer, Recciver, or other Ofhcer of the 
Kings , and delivereth it to him , he then having money of the 
Kings in his hands; it he dic without paying the ſame , his Exe- 
cutor ſhall ſtand chargeable with the payment thereof. (s) Alf 
the Executors of an Adminiſtrator are chargeable , where he dd 
neither pay the Debs, nor leave the Goods of the Inteſtate to the 
next rator , but otherwiſe cilpoſed of them : Yet an 
Exccutor is not ble in an Action of Detinue , nor of Ac- 


count (except to the King) for the Teſtators detaining , and not 
paying, or anſwering things received, or under his charge. (p) 

6. But an Executor , as hath been formerly implied , is wt 

chargeable for any perſonal wrong done by the decraled, for it dies 


with his perſon ; 
upon the ſunple Contract of the deccalude, but an AC 


neither will an Action of Debe lie »gainſt him 
=—_—z the 
Cat 


Set 64 49 # 4 #*x _ 
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Caſe only. Neither will an Aftion he againſt an Executor upon 

an Arbitrement made in the — — 
made in writing : Neither will an Acton inſt an Executor 

for Coſts given in Chancery agai rugtentes rpophagronaſ- LO IS 
for it is loſt when the party = 
cutors, and all have accepecd, they muſt all be joyned in the Suir ; 1919 5s 
but if forme of them have refuſed , y the Suir be 


as where one Executor doth detain the Deeds from the Heir. (7) »:, 135 
; 9, Debe he againſt the Executor of H.W. The Defen- Mat 5.6 
dane pleaded, he never was Executor, nor Adminiftred a5 pum aches 
Executor. The Jury found, That the faid HE IF. died pollefied of hey. par t. 
divers Goods, ang that one 1. A. was indebted Seven pound to 07 
him , which the Defendant had received , and for which he had 
ven his Acquittance, and that immediately after the death of 
faid H. W. the Defendant took into his potleffion all his Goods, 
converted them to his own uſe, enjoy'd then, and difpokd of them 
to his own profir, at his own will and pleaſure. And whether upon 
this matter of Fat, the Defendant were Executor or not, was fub- 
m'ued to the Court; who were of Opinion , That this matter of 
Fact was the Adminiftration as of an Executor, and that the Defca- 
dant ſhould be charged accordingly. "i 
Scire Faciar upon a Judgment againſt a Te in Debe —_— 
againſt his Executors, who pleaded, That before they had #. titdun & 
knowledge of this Judgment , they had fully Adminiſtred all the Mos Coe 
Tcftators Goods ET of Debes upon Obligations, It was ©, 
a no Plca, for at their peril they ought to take knowledge 
Debes upon Record , and ought firſt of all (unleſs Debes due 
to the Queen) to have fatizhed them. It was adjudged accord- 
my. 
Although an Executor plead, "That he did never Adminifter as 
Executor, yet he may afterwards Adminiſter as Execuror , if he 
pleaſe. ( 1) And where there are three Executors , whereof two (1)Golb. 35. 
prove the Will, and the third refuſe the Executorſhip ; yet this Y*- * 
third refuling Executor alone may releaſe any Debe due to the 
Teſtaror. 
If a Sheriff levy mony upon a Fieri Faciar, Aftionof Debr 


will le againſt his Executors tor it. (2) (2) Co. #. 94 
An Action once artachable againſt an Exccutor , is not taken "m 
away by a ſubſequent Adminiſtration. (3) (1) Beds as] 


_Attion of Debe will lie for the Creditors againſt Executors quo- 
#/4 ; A. B. comes of the age of 21 years, it tuch Executors waſte 
or fel! the Goods. (4) (4) Hob, 264] 
A 


Mc 
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rene hey. A Copias ad ſatisfacrundum will not lic Executors, upon 
"wo a Plene Adminiffravit pleaded by them. (5 
If « man bath a ſtock of Cartel , or Goods only for 


(6) Cag. 17+ 


(5) Hob. zz. 56. 


(4) Dyer. 45 


(9) Co.4 12. 


fro) Clayr, Rep. 


Cat. 141, 


(11) Yelv 164, 


(14) Clayyhep. 


"FL 


(in) do Fx rty, 


Co.4- 22,34- 


(14) Hobs 


'of the : To which it ww replied, 
by Covin, to defraud the Plaintiff of hi 


a time, and the Lefſce Covenant for him and his Aſligns, to 
deliver it at the end of the Term , or pay 6 much mopey, and af 
ter aſſign it over to ancth« r,, the Afﬀignee ſha!l not be charged with 
this Covenant, but the Exccutors or Adminiftrators ſhall be bound 
by ir. (6s) 

"The Executor of him who dics in Exrcation , is no further 


(7) 
an Annuity out of his Lands to A. B. for life, 
and dic : In this caſe, i ſeems, the Biſhops Executor or Admi. 
— be charged with the arrcarages duc in the Biſhor s 
time. (FF) 

Leflce for years deviſed his Term , made his Executors, and 
died ; the Executors commit Waffe on the Leaſe Lands devited : 
Afterwards they aflent to the deviſe ; in this caſe it is held, that the 
| e ſhall lie againſt the Executors. (9) 
me unto napeBnd to Tells 

| ge hi may be furd upon it , 


whether he have Aſers or not. (160) 
A Leaſe is made for Indenture, Rent, Debe 
will lic againſt the Leſſce's Executor, though his T' jhe Lef- 


found, That it was paid. (12) 
bh the Executor or Adminiſtrator of a Leſſee ſtands 


CR Tring nn Dofe 
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by all the Juſtices, That the Judgment ſhould be againſt the Exe- 
cutor, as againſt the Teftators Goods , and not as againſt his own 
Goods; being hereunto , upon good advice, inclined for fc 
+ 1. For that the was & void Plea ; for the 
the Defendant , was fuch as the Plaintiff 
COS that which is every way falſe ; 
pleads, that be never was Executor , nor Admini- 
ch Plea being every way falſe , and (6 
h dcukea 


1 
j 


4 
: 


| 


i 
; 
Hl 
it 


Fi. 
[ 
: 
1 


| 


, and not the Executors Goods, which 
reaſonable way than to charge the Exccurors ; 
he burthen of the Adminiſtration of the de- 
deſerve to have as much favour as Reaſon will 


A 
: 


7 
Fi 
Ti 


their own Goods in any other Caſes 
fore-time : Which Cafes were cited 
out of divers Books , but here omitted for brevities fake ; nane of 
which Cafes have any reſemblance with this in queſtion. 
Debe was brought againſt an Executor : The Plaintiff declared 
ENG 


doth appear to the 
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. 
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thereupon he 
red ; and that Ples being admirted, it implies as 
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7 
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7 


where- 
pr pes 
10 «15. 
an Execuroe 
it was 
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nothing by his Writ, giving their Reafors for fuch their Judge- 
ments ; whi ——_ rake are alſo here omined. 


_—_—_ inſt an Adminiſtrator upon an Arbitrement made be- 
an 19.49 Wh. vixt the Plaintiff and the loteſtate in Writing ; and the Defen- 


ver! dant derurr'd thereupon : And with argument it was adjuged for 
Cro. Rep. pats 3 1+ Defendant , becauſe the Inteſtate might have waged his Law. 
But otherwiſe it were, it it had been in Debr upon arrearages of 
Accounts before Auditors. 
Path. 19 168 Afſſumpſit againſt an Executor upon the promiſe of the Teftator ; 
I and in —_— was not —_— That he had Aﬀes to 
yo Debts, &«. 29,30 was adjudged, that the 
Pe"? Declenion was gped 3 and the Plaintiff recovered. 
Tis. 34 Ellis Debt againſt an Executor upon an waton made by his Te- 
Ferberttone ver gt: "The Plaintiff was Non! Gend, the Defendant had Coll by 
———_— order of the Cowr. Orherwiſe it #s where an Executor is Plain- 
tf, and s Non-fuited. For it cannot be intended, that it was con» 
ceived upon malice by him. Vid. Stat. 23 HS. cap. 15. 
yalh. 15 Bis. Debt againſt an Exccutor upon an Arbarement , made in the 
Mam pron vel tine of the Teſtator, It was demurred in Law, Whether it lay 
Beyer: GiIOÞ or not ? Becauſe the Teſtator might have waged his Law. And 


Aldwork ver. recover Bomis Teftatori. And thereupon a £141 Wis 
Peel Crs. par. 3- awarded, and the Sheriff returned, Qued nails babuit bens Tefta- 
Plaintiff furmiſcrh, that be had waſted the Teftarors 


P; 
a 
& 
ef 
on 
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a ww — 


_— 
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it would be = Devefown in him, which was not ©; for 

that the Goods in the Plaintiffs hands were not liable to the Cre- 

dtors. 3- For that the Defendant was not fach a perſon as is 

enabled to plead that Pies : For the Seature which makes fuch Deeds 

wddd, makes them void as againlt the Creditors, not againſt the party 1, o comms r5e, 

himdielf, his Exrcutors or Admuniſtrators. (15) $74. Hanes wor 
A1 Executor or Adminiſtrator for Tythes due from the deceaſed, 

# to by charg'd only in the Spiriteel Court, and not in any Term (oo 

Court on ths account. (17) AK FALK 56. 

Where there #s an Adminiſtrator darante muners atare of un Ex- 

ecutor , the Minor when he comes of age, may not have an Ac- 

come againſt fuch Adminiſtrator for Goods , but he muſt have 4 

Detinue for them , or fur the Adminiſtrator in the Spiritual Court. (14) denies ys: 

(4% 

Toute torrent Executor, to ſhew cauſe 

why he ſhould not pay a Debe to the Plaintiff , recovered againit 

the Teftarorthe Executor may not plead Admin Hraws ; but 

be muſt plead , That no Goods of the Tefſtators are come into his 

bands, whereby he might diſcharge the Debe: For he amy have, _ 

fully Adminiſtred, and yer be liable to this Debe. (19) __-— _ 
It an Exccutor in Bar toany Action _ 

{us be may) « Debe due by bis Teftator to the King, (20) he (14) Crnunts, 

mult then withal foy in his ing, The Debe is « juſt and true 

Drbr, and not paid or fatihed. (21) Or if he pay « Debr upon (44) this weed 

6 Obligation before a Seature be broken , fuch payment will be g roctoges 

good Pics in Bar againit the Statute. (2.2) > Dump ag 
In Debe againſt an Adminiſtrator, and 2 plene Adminiftrovit tad 

peaded , the Judge did allow him to give in evidence , Judg- 

ments precedent withour pleading of them ; and it was held, That 

#n Actqui © ſhewed in evidence for 1001. paid to « Creditor, 

ogced in dif 

ve 


+ of an luventory for © much ; andif the Debe 
———_— tor lefs than the Acquittance mentions, the other 
party ſhew and prove it, efpecially if it be an Acquittance of (2 »Cleye. Rep 
the Kings Officer, for the Kings Debe. (2.3) . 
Tree b #41 ag amt an Admanittrarns to have Execution of z Pelth.s4 HC 
Jodgmene againſt the Inteftace: The Defendant pleaded , Quod nowdery ror 
4 babet bone, qua fuerunt Inteff ati, tempor martis ſug, ns ma. Con ny. rn 
nies [wir AdminifFrouds, nec babuit dic impetrations brevis , nes Iu 
nnquams poffes. And it wat thereupon demurred, and held by all 
the Court, that it was not any Ples; for « Judgment cannot be an- 
fwered without another Judgment; and it may be, ſhe had Ad- 
mmniſtred all the Goods in paying Debes upon» Specialties , which 
* nat any Adminiſtration to Bar the Plaintiff. Or (as forne (aid) 
« may be ſhe had paid Debes upon @ Stature or Recognizance, 
which = not allowable againſt op But Anderſon denied 


K 
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it ; for there is not any priority of Debes upon Record , wnleſ in 
Caſe of the Queens Debe, which is firſt ro be paid. | And here the 
Defendant ought to have pleaded fproally , bow ſhe had Admani- 


_ahyar _ 
that is not fo, for the Teltator might have a Debe Sue to bim 


tor deviſed Lands to be fold, and which are 

Aﬀers in their hands; and in 2 H6. 17, and 33 & was holden ts 

be nu Ples. And of that Opmnan were Walerfley and Owen. For 

a perſon Out-lawed may well make « Will, and have Execurory, 
and 


| 


over belndes the Goods fortried to the Queen , as in the Cafes 
before put, and others of the fame nature: but Bramend & contre, 
for the Bar is good to 8 common intent ; and theſe kind of Aﬀers 


for defect of pleading, without regard to the maner in Law , i 
was adjudged for the Plane, 8 £4. 46.21 Ed4 5-19H 6 


Judgment in CB. againſt three Exceutors : The 
was , That one of ther died pending the Writ be- 
fore Judgment. And iWarbertow moved, that this was Error : But 
when one of the Executors Plaintiffs dic, this is no Error, for they 
ghe be ſevered: But the Court held it no Errer. 3 H. 7.1. 38 
3-11, 
Mikar% 44 Scare Faciar againſt Execurors, a mft their 
SS TD Th pts RA ED 
_ thas , they had fully | all the Tefts- 
Fa) tors Goods in paying of Debss upon Obligations ; and it was there- 
—— and ater Argument at the Bar , adjudged for the 
laintiff, and that t wasnot any Pic2. For they at their peril 
to take cognizance of Debris upon Kecord , and ought firſt of all 
(unlets for Debes duc to the Queea wherein ſhe hath « 4 
tive) t ſatnbe them ; and «though the Recovery was in ance 
County than where the Teftator and Execuzor intabaed,, it 
rm nt A. nit them in an- 
other County than where they inhabe , thew knowing 


thereof they pay Debes upon Specialties, that ws allowable ; where- 
tore & was accordingly. Vida H6S. 21 E441, 


Debe 
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Debe againſt an Executor , who pleaded he hd ricns as fas 244 tC 
mains , but certain Goods diſtrained and impownded , it was ad+ Cong ten 
' to be no Aﬀers to charge him. Fs 

Caſe was , A. covenanteth with BZ. to put his Son an A 
prentice to C. or otherwiſe that his Executors ES Trans om x 
A. doth not put his Son an Apprentice to C and dicth ; — 
A brings Debe againſt the Exccurors of 4. and it was reſolved by ©* , 
the Court, that t lieth not for two Raſa: rt. It cannue be 2 
Debe in the Executor , where it was no Debe in the Teftzror 
And if one covenants to pay Ten pound , Debe lieth againſt him 
or his Execueors, as 40 Ed. & 13 HS. Dyer are; but it he doth 
Covenant, that his Executors hall pay Ten an Adttion l;- 
eth not againſt them. 2. The frit part of the Deed Gunds in 
Covenant, and the ſecond part (hall be of the fame nature and con- 
dition. Q, of this Reaſons. 

Note, Afumpfit by the Teftator lies againſt his Executor , in Yi*CLegne 
Caſe the Debe riteth upon a Loan and Promiſe of the Teſtator to 194 moneen 
pay, and the Promiſe be for the payment of « meer Debe , and nor & Cat. Clark 

collateral Af, and where the Teſtator hinfelf , by rex —p-—= 
| not have his Law ; in fuch Cafe & Cal fron 
ha Exccutor ns ; but upon a meer collateral Promiſe of 1 bare 
oo —__ hey not age: 
the Opinion in Q, time: Bur in Rep. 
Ce hed That the AGE; 
ws well in the one Cafe as in the other. 


In an leve- 
Lo 

, Þ = 

Hunband of the made her alſo his Executrix , and died, 
lexwing Af: to pay the Debe: Then ſhe diedand the Plaintiff took 
Admimftracion of the Goods and Charrcls of the Obligee unadmi- 


: 
l 
| 
F 


_— Obie In id, That 
furry thi caſe it was he the 
het li, for chat & 


One =» Adminiſtrator, his Altion for Goods 
ing t© hs Imeftate: To _ RT 
Defendant, who produced in Evidence Latters Teff amentary of the 
ſame perſon, who was ſuppoſed to have died Inteftate; and it was 
acmirred for a good Evidence. (25) 

ba Dele on > Bond again an Execurce, who pleaded Plane 4 
maHtrowve , giving in evidence Bonds cancelled or taken in, or 
Acqpattances for money paid It was held not without proc ,,,, wu ca 
of real payment made, or new Security given tor payment. (36) 195 


£ % Sewe 


(4 f] Clay hep 
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oe Jan. GH ennln of Japon cen again the Tell, Th 
un Execution of « obraincd againſt the Teftator. "The De- 
Mepasirrs. fendant Adminifirova u the time of bringing the 
Attion ; mr —_— and the Jury found, 
That the Teſtator conveyed a Leaſe in truſt toone Fi r, again 
whom the Evxrcutor had recovered One thoutand in 
Chancery , which was come to the Executors hands, Er f {i 
ris materiage. T wopoints in this Caſe were argued ut the 
and Bench : 1. Whether the Plea of Flows Admimiitrovit ut the 
time of bringing the Writ were + in that Judgment was 
given again Teſtator in his lite-time ; and it was ruled , that 
— ——  — 
in his hands at the time of the Te- 
ay Lids udgment bound him to fatnbe that 
Debs before others. But the jyoyning of I{Tur, the advantage of 
that Exc to the was waved +. Whether the fum 
decreed in Equity in the Chancery ſhall be Aﬀets; and they all 
agreed it ſhould be Aﬀers, becaue the Jury found , that by vir 
_T 


Plewd. NG damages recovered by Executors pro bonus afpurtatu 


is wits Teftatoris hall be Aﬀers. Wd Poſe ry Ed ns 8 


Ordinary und Gedfrey'sCaſe. Nets per Cole, Cre. & £ 
an Executor recover any as an E xecutor, 
, that thing ſo recavered ſhall be Aſers. 
ve tha my Exccutors ſhall fell 
proceed of foch Land 
as they came to them as Execueors 


the Leaſe, and pay a conſiderable for of 

for the Overplus of the value of the Leaſe. 

Whether thoſe moneys fo recoved in 
mg It was ten Shades df 37) 
—_ If it be d by « Jury, That an Execute bath 4 

not to what value: for 
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W. and others brought Debe againſt the Defendant as Executor, M7 Ws 
he pleaded Plond Admenifrows : And it was found by Verdiit , av hop we 
That the Defendancs Wile was made Execurtrix, who to defraud 115471 
the Creditors , had made « Deed of Git of the Goods before her 
marriage with the Defendant, and yet retain d them in her pol- 
fifion, and rok the Defendant to Hutband, and died ; and the 

Defendant had now as much Goods in his hands as would fuffce 


wo pay the Creditors their Debes. And the Court for the 
Plaintiff , for that the Defendant confefſed hi Executor b 
pleading Fully Admmfred, and therefore is c  becuch 
the y of the Goods paſſed not out of the Wife by that 


Grant, being fraudulently made as aforefaid, by the Star. 1 3 Regin. P46). 14 Joc 
One ford an Exrcutor in the Ecclefraftical for # Legacy » gon ter teg 
who pleaded Recovery in Debe againſt him at Common Law, and «« +457, 

beyond that he had not Aﬀerts w th to fare. To which 
the Plaintiff in the E cclefraftical na_—_— That the Reco- 
was by Covin, and that the Plaine? in the oftered 

t 

he 


the Covin or Fraud is properly examinable in 
lefraſtical Court, becauſe the Legarre cannot fue for his Le- 
gacy ut the Common Law. But if fur be inthe Spiritual Court 
on « Legacy for « Leaſe, then « Frobibition ſhall be granted, quad 
fait conceſuns per Cite /, who allo aid, That it the Spiritval Court 
give Judgment on an Acquittance, or an Arbitrament, or Award, 
otherwiſe than it ought ought to be by the Common Law, then alfo 
» Probineren ſhall be granted , wt comnceſuns per Dod. And 
the Spritual Law , « Git of Goods is not without 

; Bur if they j therein accordinyt to that Law, s 
on ſhall be But in a Suit in the Spores] Court 

y , « Probebicen hall not be granted the plead- 
yment thereof : So if an Acquirttance toding pleaded , 
we will ce, 1 RK. þ 20s EN Gann 
where the Sportal Court hath | of the original 
eel matter, there 4 manter and tt — 6 ce —_— 
truble at the Common Law, ſhall not deprive or out the Spiritual nub. hey Cate 
Court of its Jurifliftion therein. (29) _ 

Action upon the Cafe of Trover of Goods : The Cafe was this, | 
« Recovery in the Exchequer was had again(t the Execuror of P. Hg mi 
of Drbe and Damages, and Fiers Facias Ducd de benir Toft atoris Me hey. ®. 475 
f, &e. And it none, the Domne de gropris : "The Executor dies, 
the Sheriff levies Execution of the Teftators Goods before the re» 


urn of the Writ, and not it tus death af- 
SE TS ena 
RB. 
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verl. 


þ B. brings Debe #gainſt H. on « Demiſe for years to one unto 


' whom H. was b : And the Wre was in the Debt and 


16 RE 24. Co 


Mid. v7. & 2%. 
Fliz.4n Cam. 
$3. Sri din s 
ver forbrrem. 
Cro. Rep. per. 3. 


tinet, Whereupon in Arreſt of Judgment it was ſhew'd in 

R. That to have been in the Detraer only, becauſe a- 
gainſt an Adminiltrator : Bur it was adjudged, That it was good 
m the Debet and Detiner, becauſe the Rent due incurr'd in the Ad- 
miniſtrators time, and the Land is not Aﬀerts, but only 6 much 
of the profits as the Land is worth above the Rents ; and the Ad 
miniftrators ſhall not anſwer for more than the Land #s worth, & - 
duſting the Rent : But in all Caſes where an Exccutor or Acer. 
niſtrator brings an Action for a Duty teſtamentary, there it ought to 
be in the Daroner only, becaule the Duty being demanded, ought ty 


be Aﬀers. 

le for « Dibr due by the Tifia'or 
upon a ſample Contradt. Regularly an Executor ſhall not be charged 
without Specialty in any Action wherein the Teſtator might wage 
his Law, for that an Executor cannot wage his Law of ather mens 

Contratts, 46 = 10.411 H 6.6. 
Information in Fac in nature of an Account was 

againſt D. Executor of JF. AL. 6 

' — 


ven un an 

cutor a Er eftators 
the Teſtator in convderation of Marriage promiſed to 
pay 


Attion lay not againſt an Executor ; and all the Juſtices and Bu- 
rons (befades Clark Baron) held it to be Erroneous for this cauſe : 
For Anderſon faid , The reafon why Debe lies not again an Exc- 
cutor upon « Contract of the Teftators, is, becauſe the Law doch 
not intend that he is privy thereto, or can have notice thereof, and 
he cannot gage his Law for fuch « Debe as the Teftaror might; and 
when Debe will not lie, it i not fir that this Adtion a bare 
gtmm—_ rs ed og mn 
Attiom ſhould be allowable, it would be very miſcheivous, 

Q._ Whether a Recovery 


wherrfocr 

mn thi ? an Executor, is allowable againft » Debe up- 
Obligation, #f it ould be an Adminiſtration ; for then it 

would be miſchievous to Creditors + and it it hould nat be an Ad- 


tiehed, and kepe fraud ; and it was That if the Defen- 
Cant fail d in proof of the full ſatisfaction of any one of the faid 
- gl + that the Iffue ſhould be againſt him, though the ,,,, co, mms 


C—— likewiſe brought againſt perſons 
An 10nN be was mit rwo 

as Evecurors of the Laſt-Will and Teſtament of 4. One of them 
pleaced, Plane Adminfrovit, and exhibited an Iwurmeory : It was 
heid, I hat the other ſhould not be obliged by it,but that the Plaint- 
rift muſt prove that he had atually iniftred , and that Goods 
of the Teftators came to his hands, and & give him a charge ; 


Cale 246 


and becauſe the Plaintiff could not prove this , he was Non (uw. cam 


kuir. (31) 

Letfre for died lateftare, A. B. took Adminiſtration of his 
Goods , and for Rentarrear in the time of the Adminiſtrator , af- 
ter the Death of the Inteftate, Aftion of Debe was brought againſt 
the Adminiſtrator in the Debet & Detinet; and it was ad) 


That the Aftion was maintainable. It was Hargrave's Caſe. (32) (12)ca 
Sed £. For there is a Report, (33) That Horgave's Caſe was re. fwgores 


verled in the Exchequer Chamber, and then agyudged, "That the 


Action 


(3 2) BAIL 44. 8, 


—_y 
- 


m the Deraver tantures , although 
own time, breaufe the thing recovered ſhall be AF 
rnd 9s waraaigd i he Cal of the Ld Rc als in 


&; Cate = 
Defendam as Admruniſtrars of 
pes pleaded, it was found by Verdict, _—_— 
of his death had Goods to the value of One hundred 
in One hundred 

and 

her own And 
of Heale, the nm s was an Ad- 


> ca—_ CA Go much of 
is thereby diſcharged ; and & it was ts be 

0. 

E 


i Ht 
Wt 


8 
= 
Fa 
Th 


F 
| 


ji 
1301 
Hi 


ds Cu Nuts far ruled accordingly, P 
C.þ. which was cure, Aecb. x8, 29 Ek. aver $ _ 
_ la like manner, picad , Plene 
the Plaine = Aﬀets is maines ; and the 
De CEE hank 
 pmnns which Goods they have redeemed 
money to the full value ; and the reſidue 
ve paid for the Debes of the Teſtator as far as 
nr Dumaeta Lan Gb ertiacs wes 
man ſhall be recompenced for that which he 
and it is not like where a man deviterh, That 
fell the Land, for there they cannot retain, be- 
(44) Mich. 6 1.4, ae the Will is, That they hall fell. (35) 

Acton 4 —_—_ Indebtarm: A ample; doth well lic, 
idk. 46,95 U. for every Debe ; and it is one good conſiderttion 
moriey's Cate. be eo a hn an Alton But L]-D FE 
Velr. Rep. Countb tobe Times, ne Execuzors, 

and it was openly delivered by FP ur » Ne.44 EL. 
ro be the Reſton of — St 
Caſes that might 

——L wv a +=. — 


a X « menby leducere leaks Land bo FD. for year, rendring 
Rent, and 7. D. die making A. his Executor, Leſſor ray 
have Attion of Debe oft the Executor for the Rene reſerved , 
after the deathof the Leffice , albeit the 
ts the Leaſe; for the Exrcutor 
repreſents and the Teſtator by the Indenture 
was ſtep't, and concluded to pay the Rent during the Term vup- 
on his own Comratt , and albert the Rent excreded the value of 
he profit of the Land , yer the Exrcutar cannot = % Ls 


worth : 

d ; for 
lawtully 

ra nwns {| wr V- 

is, 
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but notwithſtanding that hall be charg'd with the Rene. Vid. Open. 
Alena, 11 H6 24. & 11 Hy, Cor. | 
Attion Sur Trover and Conver flow of Goods, upon Demurrer the 


Cafe was t The Ordinary commrred Adminiſtration of the Goods #i.1 » #tie. 3.4. 
of an laceftate to the Defendant; afterwards the next of Kin fres 2 1 


_ the Adminiſtration, and he ( pendenre Late) ſells rhofe 


niftration commirted to the Plaintiff , who for this Converſion 
( e Lite ) brings this Action ; and it was moved for the De- 
that this Action lies not , for the Adminiſtration at the 
Common Law s well commirted , and the Statute doth not alter 
the Law in this poine, bur gives « againſt the Or it 
he commuts ee Coe TR is Cn. 
ell Adminiftration d , hath «n abGolute Authority to difpole 
of the Goods as he h. Tanfield + contra, The Converſion 
s Lite in the Eccleſiaſtical Court is not lawful , but s 
ort to the Plaineiff , and that the Sentence there proves, which 
s, that all things artempred or done Lie 
and the Juſtices Sony OECINOS GS 
int , as in 27 H. 6. Guard 118. 2 KR. 2. Quare Impedit 143. 
apy x7 And by the Sentence « appears , that the : 
raving bs a : 


« is in 339- where an Adminiſtrator recovered a Debe 


tration, and 
is Releaſe was not any Bar to the 


S 


Execution. And Afech. 


o- 
hg 
- 


was in queſtion, adjudged Attion . » 
Fre Attion well lie tor doth mean 

by benefic ; but 

the 

them. 


FF 
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Ordaary commit new Adminiſtration, &« s « Repeal of the for- 

mer without any "Sentence of Appeal; and it the brit Admins. 
ſtrator waſte the Goods, the Debere ſhall have the Action againd 
him ; and if be pleads that Adminiſtration is comminted over , he 
may well by tha Replication maintain it , becauſe he waſted the 
Goods when be was Adminiſtrator , wherefore, &c. Er Adjer- 
_ but after wards the Aftion was difcontinued by the Plain 


.* 


Thograatget Letters of Adminftration to one, after another 

niftred of hu own , Goth not take away the bene- 

= =e—* fix of « Confaderation veſted in « therefore be that hath 

mm - yy in him , —_— 

Rep. wrong » | not loſe it afterwards by the granting of Letters of 
Admauſtruzon to anuther. 


inſt one as Adminiſtrator to N. an Ob:gation ; 

ſhews the Cuſtom of Londen to be, That if = Car 

en pr Cn and 
Cont 


L105 
If 


Contract as well as upon « Spe- 

four years fiance in this 

hat Opmnn were the other 

s Cafe is, bring execured agzinft him who 
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a ll. 


Contra nude by the Teſtator lieth not at Common Law againſt *6# 2 /«.A 
nr wat 2 Adminiſtrator , but by the Cuſtom of Londen it is rant nn 
ie , - | - q 

_—_— which Cuftor the Courts of Weſt minfber ought to Mr 
Adjadged per tetame Curiams, That where an Executor is Plain. Micky 

ef for any _ —_ and is Non-fai ,  cnep es. 

Verde paks him, be ſhall not pay Coſts, by the Stature of Cots ws is Sn 


4 Far. For the Statute ought to have « reaſonable intendmene, + 1 
and no default can be prefurned in the Executor who complains, 
becauſe it concerns other mens Fact, whereof he 
ket know ; and © it was refolved and 

es of the Common Plcas. Qued Nets. A Judgment 

d by both Courts, contrary to fore few ; 
is B.K.to the contrary. Quod Nets. 
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CHAP. XXIV. 
Of Aﬀets charging Executors, or nt. 


1. What Aﬀett are, and the ſromral Qualifications theres? 
2. Whatber « recovered by an Exeeater be Aſſets. 
3. Aertgager ve by the Execator, and Chattels revert 
to bim upon failure of ſame Conditun by the Legatary »h 
performs ave Aﬀets im #11 wy 7 : 
e gotten to Executors with the Te 
of Gods, and other thing: never in the Teft ator: poſe fron, 
are Aſſets im the Executors. 

5. Debts due tothe pw are no Aſſets in the Exteator, tl ve- 
covered or releaſed by bum. 

6. Whether Land deviſed ts be ſold for payment of Debts and 
Legacies be Aſſets. 

T. Ae Executor dying mdebied, and leaving ro &:1 E xeccmt or {xd 
Goods af be bad ar Exceutor jbeſe ave mat Aſeti in ſuch Exe 
enters Executor liable to the laſt Tiff ators Debre. 

8. Whether an Advowſon be Aſſets. 

9. Hew real Chattcl; may ture onto perſonal Aſſets. 

10, In what Caſe « Debree-Executer may retain Money or Grads 
| Teftater, which ſhall not be beld Aſſets #1 to ether Cre- 

,, 


1 1. Other mens Goods in the Teft atorr poſſeſſien at bis dearth, fhal 
wot be Afets im the Execators band;. 

12. Exeextors diſcharged of Afets as ts ſo much ar they pay of 
the Teftators Debt: with their own Money or Goods. 

13. Cortain Law Caſe: rouching Aſets. 


'R SSET'S are, where one indebred dicth Telkare or Inte 
ſtate, and his Executor or Adminiſtrator hath ſufkcicnt in 


in 

to time of his deceaſe , and which after his death the 

ecutor or Adminiſtrator doth get into his hands , as of right of 
his Exccutorſhip or Adminiſtration , and all fouch things as accrew 
to the Executor or Adminſtrator , by reaſon thereof and nothing 
elſe, ſhall be Aﬀers in their hands to obiige them in Law as charge» 
able ro the decraſed's Creditors or Liygataries. So that all things 
valuable may be Acts, but fuch things as arc act valuable are 


—_— 
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not Aſſets. (4) Noe, that Aﬀers in the hand of any one of the Co. © ce tug 

executors ſhall be underſtood as Aﬀcts in the hands of all the (@ xots. 5c. 

Executors , (c) be it in any County of place whatſoever. (4) All (© Ce 4.47 

the Teftators Goods and Chattels in Action, or in potfibility at his gan ttt 

death , and afterwards recovered by his Exccutors, arc Aﬀers in boreil. 

their hands, but not till recovered and come into their pofletfion ; 

therefore Debes of any kind whatfhever due to the deceaſed, arc 

not Aſſets in his Exccutors or Adminiſtrators hands to. charge 

them until they be recovered : (es) But whatever an Exrcutor () Ca.vp. Lim 

or Adminiſtrator mult fue for , by or under that Name or Appella- 14.51 a 

tion, is ( being recovered ) Aſſcts in his hands. (f) Yea, not» 264. 131. 2 #4. 

withitanding an Executor or Adminiſtrator doch purchaſe the 3*; © 4. 58. 

Fee-fimple of that Land , whereof he had « Leaſe tor years in pyer 464 

right of the deceaſed (whereby the Leaſe is drowned) yet the faid (7 Curie. Mich. 

Leaſe ſhall (till continue to be Aﬀets in his hands. (g) Or if Exe» (36 00k & 

cutors do fell the Goods of Tefſtators, and buy them again, they re- 293. Cakes; 14. 

main as Aﬀets in- their hands , becauſe they are the fame Goods £3. 535 

which were the Teftators. (5) It « man hath a Leaſe for years , « 

worth Fitty pound per anna or more, out of which be pays 15 © 4 

Ten pound yearly Rent, and dies ; in this Cafe, nor the full value 

of the Land yearly , but only fo much as is above the faid Rent, 

ſhall be deemed Aﬀers in the hands of the Executor or Admini- 

ſtrator. (5) Or ſuppoſe the deceaſed dies polſeffed of Goods and © rownl ep. 

Chattels to the value of T'wo hundred pound, and in debe ro Me. aha” 

ap hundred pound, and to N. One hundred pound, and to O. 

Fity pound, and to P. Twenty pound , and Compohition is 

_—_ with AM. for Sixty ———_ or other fun more yo lefs un- 

der Two hundred pound : In this Caſe the Executor is deemed to 

have Aﬀerts chargeable to the other Creditors for fo much asis 

above the Sum fo compounded unto T'wo hundred (4) $9995 6.6 

Or where a man is indebred Forty pound to ons, and Thirty pound 

to another, and dies, leaving but Forty pound inall, and his Exc- 

cutors agree with the Creditor of Forty pound for Ten pound, and 

have hs Acquittance for the Forty pound, yet the Thirty pound 

remaining in thei hands (hall be Aerts. (7) (h Fiezls. 25.4 5. 
2. If Exccutors do Recover any damages for Treſpaſs , or « 

other wrong done to the Teltator , the money recovered will be 

Aﬀets in their hands, as well as Debes recovered upon Bonds, or 

Bills, or Lands by them taken in extent upon Seatu' es , Recngni- 

zances, or Judgments. (»») Yea, without e /er having theſe mo- (9) $+ held in 

neys , Executors may make them Afﬀtes in their hands, viz. by nc ol 

making Relcafes or Acquittances , or Acknowledgment of Satif- tmp. Kecoreed 

Eton ; for this amounteth toa Recript, and char, eth the Execy. (ur ot ne pe 

tors towards the Crevitors with the whole penal fin , though 

pailibly they receive but part, as the p = of forme luch pro- 


poruwn 


ME 


i$2 


—_— 
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(n) Frowick 
z6s H. 7. i. 


fo)arHh 7. 


> : 4+ y a 

2 the Teſtators Goods, ſhall be Aſs in their hands, and ſhall charge 
(121 £4, 4. b them. (9) 
(61 A 2M Aion of T: 


4-21. &1 he 2 
6.& Cas. is Lint Ware never m 


L 2,cap. it. 
192, 


#7," 1h&: Fxe-. 


c 4.h<flved by in the Teſtator. (z) So wherea Leaſe for years is beg 


on : Bur Debts or Damages recovered by a Judgment had 
bo the deceaſed in his life-time , whereot no Execution was, arc 


not Aſets in his Executors or Adminiſtrators hands, until Exe- 
cution be made ; yea , though Execution be made, Da- 
mages COT that they be gotren into the E hands 


or puſledlion, yet if the ] be erroncous*, and the Execy- 
tion avoidable, it ſhall not deemed Aﬀerts in his hands ; for 
which cauſe a Debt ſucd and recovered by one as Adminiſtrs- 
tor to A. B. and afterwards a CNS S grated. 
ced and proved, is not Aﬀſcts in the Adminiſtrators + be» 
cauſe the Executor in the faid Teſtament may recover it from 
him. 

3- A Mortgage redeemed is Aﬀcrs , unleſs the Executors re- 
deemed it with their own money. (») Likewiſe Goods of the Tef- 
tators redeemed by the Executor with the Teſtators mony , are 
Aſſets in the Executor : It is otherwiſe, if the Executor having no 
moneys of the Teſtators , doth redeem them with his own mo- 
ney. III gnnateth tr perm nit Gag, 
Plate, or other Cattel unto A. upon fome Condition that A. di 
not perform after the Teſtators death ; in this Caſe the Chartel re- 
verts and comes back to the "Teſtators Executors, and is Aﬀers in 
their hands. Alſo if A. covenant with B. to make him's Leaſe of 
ſuch or ſuch Land by fucha day, and B. dieth before the Day, 
and before any Leaſe made ; now muſt 4. make the Leaſe to 
Executor of B, and the Leaſe fo made to him ſhall be Aſſers in his 
—_ Executor ſhall have the Term only as Exe- 
cutor : So if A. undertake to deliver in to B. Twenty loads of 


' Coles, Woud, or other Merchandize whatſoever , this is not 


in the like of B. But afterwards to his Fxecutor ; this 
ſhall be Aſſets in his hands as well as the money recovered in Da- 
for ing ſhould have been. Likewiſe any Goods 


mages 
or Chattels whatſoever given or bequeathed to an perſon the 
Teſtator EL cuts. aa pay ny Sw 
wards by ſuch Conditional , the faid Goods and 
Chartels conditionally bequeathed do revert to the Exccutor, and 
become Aſſets in his hands. 

Encreaſc to the Executors b with 


Damages recovered by an Executor in an 
» ſhall ( as aforcfaid ) be Aﬀers, and yer they 
Teſtaror. (r) Allo if a Leaſe be made to one for 
lifr, the Remainder to his Executors for years , and he dicth , this 
will be Aſſets in the hands of his Executors , though it never were 
veathed to A. 


Puce Jute, forlife, and after to B. who dicth bef re A. although B. never had 


—_ - 


this 
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this Term infhim, fo as that he could grant or diſpoſe ir, yer ſhall 
it reſt in his Executor as his Goods, and be Aﬀers in his Execu- 
tors hands. (7) Likewiſe a Remainder for years, {o in the Teſta» 
tor, that be might or diſpoſe it at his pleaſure, though the 
fame fell not polo the Teſtator in his life-time, yer this 
is Aﬀers to the E , even whilſt it continues a Remainder, 
and before it fallerh into poſſeffion, becauſe it is preſently valuable 
and vendible. In like manner Gain gotten by Trading (as afore- 
faid ) with the Teftators money, Wool growing upon 

the Teſtators death , alſo the enereſ of Shep 

ter the Teſtators death , though never in the 


Executors or Aſſigns for a certain number of years, that number 
of years ſhall be Afﬀers in the hands of the Feoffors Executor. Alf 
Goods hypothecated or pledged to the deceaſed in his life-time , 
and not redeemed, or the money thereof when redeemed, is Aſſers 
in the Executors or Adminiſtrators hands. Likewiſe the money 
raiſed by the ſale of the deccaſed's Lands, foli by his appointment 
by the Exccutors for the payment of his Debes ( as when the de- 
ceaſed did in his lifetime int that his Executors ſhall fell his 
Lands to pay his Debs) ſhall, as aforeſaid, be Aﬀers in the Exe- 
cutors hands. (s) Alſo if Executors had a Vilkin for years, and the 
Villain Lands in Fee, and the Exccutors entred, t 


had a Fee ſimple , but it was Aﬀets. (w) The reaſon war, be- Ca. fp. Lin 44. 


cauſe they had the Villain i auter drow, viz. as Executors to the 
preſcribed, they muſt anfwer it our of their own Eſtates. (#) 


| and Execution had, or they be otherwiſe recovered , 
received or releaſed by him. And an Exccutor paying the juſt 
value of the Teſtators Goods to the Creditors, may retain the 
fame Goods in his hands, which nevertheleſs ſhall not afterwards 
charge the Executor as Aﬀerts. Burt it queſtian be concerning the 
value, it isreceived by all, that the value upon the Appraiſement 
is not binding, nor —_ to be reſpected in a conteſt at Law : for 
if it be too high, it (hall not prejudice the Execuror; if roo low, it 
ſhall not advantage him ; but the true value, as it hall be found 
by the Jury , when it comes in queſtion , Wherher rhe Executor 
hach fully Adminiſtred, or hath 'Aﬀers or nor, i that which is binds 
ing in Law. 

6. If a man give Lands by his Will in Fee to his Executors to 
be fold for performace of bis Will , the& even lufore the money 
be 


{v) Co. fup. Ih 


fors. 154 


uſe of the dead. And if Executors having Afﬀets, do waſte it, or (4; >. fp. tin 

rey ws yo order or method than the Law t» <+ 1. $4. 
5.Debes due to the Teftator be not Aﬀers in the Execurors hands, us. vitteacge: oy 

fo as to charge him for the payment of Debes and Legacies, until (Taman 


(+) lbid. 


$I BE. $44. Dyer 
442. Kelw 65. 


1« H 24 ina 


1*% & 192. DL 


Dyer 27 1 


. 
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(1) 3 8-4-v% 2 be raiſed, are Aﬀerts both for na of Debes and Legacies. ( »y) 
RES But if the Land be given ry grades —os they ſhall 
, Ka Dyer. then only be fold for that purpoſe, and not for payment of Le- 
gacies: But the profits of the Land before it be fold are not in that 

caſe Aſſets : but let the Executor fee to the fale thereof in due 

time limited and preſcribed by Law, Iſt the Heir enter; for re- 

pn 7 wy 7 gr Lands, deviſed to be fold , ſhall nor 

ull the fale be Aﬀers in the Executors hands, unlets it be other- 

(x) Co.ſoup.Linm. wilc deviſed by the Tcltator. (tz) And although Lands deviſed to 
L.cy.$63199 Executors for years, are Aſſets in, their handsz yet it the Teſts- 
i; tor deviſe, that h's Executors ſhall fell his Land , this is not 
Aſſets vatil the Land be fold, and the received tor the ſame 
(uBrowel3-P- ſhall be Aﬀets. (s) Notwithſtanding what been here fad in 
ww this point, and although Lands given for the payment of Debes 
and Lay were Allets before the Statute of 21 H. 8. cap. 5. 

hich ſays indeed, that if one Will by his Teſtament any Lands, 

bn. wo lo Bi mtier the mancy chaeel cxmiag « ner che grate 

taken, ſhall be accounted as any of the Goods and Chattels of the 

cſtator ; yer fince that Stature, wit. in the late Queens time, the 
ewice admitted ſtill ro be according to the Third of H.6. 


(b) » Diu Py*7 Legacies is Aﬀects , and fo the money thereof coming. (6) Like- 


$64 & 14 Dix. 


Dyer #4- 


| felleth the Land, and the Feoffor maketh him his 
(Bo. EX*c71 Executor, the money received for the Land fold ſhall be Aﬀers in 


T F157. Sw 


6. . his hands. (c) 


i*f 
1; 
77 


1.+ 
Fer 


a ft 
of ihe fad Gran- 


| ſhall be Aﬀer. (ec) Y< it is by good auwrhoticry 
Soft. 74.2. That an Advowſon i Aſſets; (f) underſtand it fuch Adv..w- 


- 
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fon as the Teſtator had for years, and is in the nature of « Chace! 

real, or an Advowſon , or any other Hereditament , granced or 

deviſed to oneand his Heirs for 100 years, more or leſs 3; if b 

ed for life, it is but a Charrtel. (t ) But a Preſentation to « Church (1) Pon Com 
ſhall not be accounted 1, becauſe not valuable. (x) For one (3) Coe tis 
ſanple Preſentation to a upon the next Avoidance , is faid *** 

ts be a real Chattel, and that if « Church of the Teftators Inhe- 


ng thereunto wrong- 
fully, and the Patron died , it was refolved , his Executor 
it * = 4 
Chartels which 


, be any Aſers in the hands of that later Executor, to make 
therewith for the Debes of the firſt Teftarors Ex 


ecutor 

hum 

ecutor : But gnory of F. in free ' 
hs. wa perry, as 


, 
(g) {bub 


pe As the Teftators Land 


—— 


iedaaty 2124 


, HH ANT 


is dipoled of them. (s) 
It. | Other mans Goots and Chanel inthe Execute or Adni- 


LET” 


FUL 64 


HF 


Mala Il: Met 1 
24, $1235 "If Fils 
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| {kh wn 
in the Atton , the fame day the fur of One hundred 
Court , and 


JL 
£5) 
jt 
ji 
i 
G 
# 
4; 


of the Court was, in regard the money was once in 
hands , that payment of it over by the Order of 

the purpoſe ; and therefore 
be Aerts in their hands: Bur yer it was 


FFetE 
Fi 
Ti 


;K 


_ 


Obligation of 
the 
all cr 
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In this Caſe it was 
i, That the money was Aﬀets in the Executors hands. 
_——  ———_— 


[i 


; 
, 
J 
: 
| 
: 
> 
& 


our an v thereof. In this Caſe it was held, Thatit was 
«n Intereſt in the Grantor , and that the Queen ſhould have the 
Tem « forfriced : But it was allo held , That f the Exccutcrs 
( he had died Teſtate) hould rake any thing by it, 

En CR OS 


ng of ſuch matter, re it (4).4 4% + 146 


_— and the faid mater Af- 
he | cs de Banco , and Barons of (41 Ts, 


I 


have t as Aerts. (3) And here nome, in that Cafe, this difference (+) Mubh.,s his 
was put upon the Books of » H4 and 3 H6. If « man enfeofferh 01% 34% 


ene or divers upon Condition, That they ſhall fell the Lands, and 
foal! toe the of his Soul, and be make 
them his Execucors, and they fell the accordingly, &c. that the 
fame ſhall no be Afers: Bur if it be of Land deviſeableor in uſe, and 
be © devided to ha Exrcurors for bh Soul, the fame ſhall be 4ferr. 

Bb xz Money 
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Moneys recovered in Chencery by an Exreuwor or Admunſtracoy, 
(4) Wiles Jon arc Aﬀets in their hands, And & hath been held, That F an Exe 
Canis cutor make « gain of the Teltators money, the face ſhall be Aſer, 
Wrenkews's Cale inn his hands (.4,) 
i When an Adminiſtrator compounds with one who tath « 
Judgment of One hundred pound for Sixty pound , who offererh 
to acknowledge Satntationg upon Record, and the other defers it 
wdotuns thr to food tn Goes ho dracdes s Credits ; 
this ſhall not hurt the Creditor , but be ſhall recover; and the mo- 
bs Ch. Turner's ney remaining in the Adminiſtrators hands ſhall be Aſers, norwit- 
Cai Cot port 


the ps 
Executors and dic , this is Ae 


if 1 deviſe my Land to be Gold 


— , that every Aﬀects be a thing in pollen, or 
Senden Ck ance in the hands of the Teſtator ; for a thing may be Aﬀers which 
z 


was never in the 'Teftators hands , it thoſe things come in licu of 
the things which were #« the Teſtators hands , *s money for Land 
or ther Goods fold. Alſo things in Aftion or Poll. hon , certamn 
or uncertain, if they be releaſed, arc Aﬀers; the reafon is, becauſe 
by fuch Releaſe is given away that which miche have been Aſus: 
And therefore if "Treſpals be done to the Teſtator in his life-tiae, 
for taking his Goods , and he dieth , and his Executors releaſe all 
Attions, ener Eg ons i 


That 
Cole. Gotbot, ©0 of Treſpah, dr Bens afpertatis in wite Tiltators , that they 
might have recovered Damages, which would have farnbed Debos 
4, — or Legacies ; and therefore the Releaſe of Executors in fuch Cafe 


- be er An Admuniſtrator may the Goods which are given by the 
Owen 34. ad 7 nc hp that the gif @ vai S nds 
judged *%%8 fore they ſhall be accounted Aﬀers, AlGo, i « nun doth Adew 
| takes Letters of Admin fration , & © 

hiz as Enccutcs or Adainifire- 


96,77. 


then 
party to 
Owe 155. If a Teſtaror Mortgages 4 
in, 015 may redeem i with 
00Tringe Be, A enim their hands , for fo 
a«d Louie Cale. furn which they 
——_—_ if « Debzee 


money ; and the Leake ſhall be 


-— ts 
ago ) 
Þ tf, and the ts Orlany comm Adabcb 


Part I. Of Executors and Adminiſtrators. i139 


Aerts in bu hands as t Debes, becauſe the had no power T1 7 Jes. 
to hk the Debe, as was agreed per Curians. og oney 
If « Fone Exccutrix to her former Huiband, take another to Hit x5 tis 
Hurband to whom her former Huiband was indebed, the Debe is gromnan ond 
ext}, and hall not be Aſers —_— 
it was held by all the Juſtices, Thatif « Feme Executrix hath a Þa% + bs 

Term, and ſhe take « Hurband, who purchaftd the Reverfion, the 552. © 
Term is extinct as to the Frxve if he furvive, yet in reſpect of all 
_—_ account as Aﬀets in her hand. 

D. as Executor, the Defendant pleads Adm or jEcs 
a doc Aſſets; the Jury found, rad err + 
fred , and had Aerts in Ireland: And whether that were Aﬀers pu + #15. 
here, they prayed the diſcretion of the Court; and all the Juſtices 
( beſides HWaimeſoly ) beld, that it was well found; for they may find 
« thing in Ireland, and when they hond that be hath Aſſets that is 
further ſay, in Ireland, it i idle and vain. 
for the Plaine. 


tain what he (hall recover, it is not Aſerr; butt iran or 
be proved, that f much was due, it is Afets. For folwme 
functh he hath received © much as he doth releaſe ; and the Plains 
tf had Judgment. Nate, Rhodes faid, That in 17 Eli. it 
Ruled, that where one made his Laſt Will, and thereby 
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T4 Teftator in the hands of the laſt Execurce Ml. x Elix. 


, Tf the fame were Aſſets in the Executory 
urs was , for that the whole (9). 26 Bic 
lion as magis digne, and oo nn 


CET” 


<< 


: 
{ 


j 
x 


TH 


EE 


one gates re Ge and that they had re- 

them to. the full value with their own money ; and that 

reſt of the Goods, that they had paid for them to the 

- Ie of Fly Admired, for the 

' þ : that 
ſhall by way of Retainer be recompenced that which 

: money paid for his Teftator. (9) Bur an 2 ens 
wrong cannot retain Goods, but they ſhall 2.C.1.9.05. 


| S. as Executor of F. V. a] 

of rwo hondeed pound, fe had rey Mi c1 the. 
the Queen , and bebdes that he . Coo Rep Þ. 
they were at Iiſue, Whether * —— 


T 
T 


7 


: 
t 
: 


. 


mater be ſhall be charged us Executor , and that thoſe Goods 
ſhould be Afﬀers in his hands ? was the Queſtion. And after Argu- 
2440t 
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for the Plaintiff. For fir, w 
et rar tan 

he wave acer Ravocer nee 


; eſpecially here when he picads as Executor, the find- 
ms ty deer nn nt pogo ar, Ed. 
4 $3.2 K3. 29.21 H.6. 8. Secondly, all the Court Thc 
this Gift by the 


for it ; whereupon the Executor doth 
IO # he will forbear him. In this caſe 4. may 
Bake rer{.emp Out Averment of Aﬀers in his hands, for it 
_ For ſuch a Promiſe is an implicit Confetfion of 
Admimniftr au 


{y) Hobs. an. * 
(8) ideas. 245. 
There may be a Caſe, wherein the thing 
tor or Adminiſtrater in right of the decxake 
rant# and gone as to them and yet have its Being, and 
ed Aſſets as to Creditors and Leguters: As for inftance , An 
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cutor or Adminiſtrator, in right of the decraſ:d , hath « Loa for 

of Land, he death afterwards purchaſe the Fee-lumple of this 

: Now is the Leaſe in rr ng and drown'd as tg the 

purchaling Executor or Adminiſtrator , norwithtanding , as to 
+ - +96 it (hall till continue and remain BAL... 
LN 1.4% 


W- Bra Ccoln 64. 
A.B. having Goods to the value of 100 /. and | 
to C. and D. in col. apiece, dic Inteſtate; and after D. doth 
Adminiſter to the Goods of A. B. and then C. dic, and make the 
fame D. his Executor : In this caſe D. may retain this to fatizfie his 
own Debt, and it hall not be faid to be Aſſets in his hands as tO (44) it. » jos 
USING 

If an Executor in an Aftion of Debe brought againſt him, make ****%* 
« fale Plca, = that he hard nadin cs : 
; and it be found againſt him, though to a ſum of lefs value 
Debe ſued for , he will be condemned in the whole: And 

Executors upon a Bond of 200 1. where 

» Thart had | in their hands : 


they had to the of 17924. Ir 

ved, Thac the Plaintiff ſhould recover the whole Debe of 
200 L. "> ecdy of the Tefſtator, if,&cc. and if nor, (11) M4 leh 
then of their own Goods or upon the Plex in Bar the Paaintiff 227 Sir» 


ca oy puta preſently. (11 ) 

Lo! FE, Cds opts na 
of the Aﬀkgnee ce for years, for non-payment 

on the words [Tie and Þ | an 
Snow n 
i ormgts op eger and Fejmg) td imply un expres Co 
That by her enzy ſhe be accounted 4 true Executrix : And 
if one enter as upon a Term, he ſhall have the Term, 
Set oltotut tin ws as Termor , and he ſhall not be 
eccounted a Diſſciior to the Leſſor , and to _— 
accounted as Executcr in Law, if they bring Actwns 
2d &s Tim Gall be Ade bs din And in 
Caſe it was held, That the — ichargeadle with (+4) WL'K ©. 
Rent, becauſe the Term is not in this Caſe determuned , bur 
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foftion of the Debt , but only had made « Bond DAPSong 
OI veton G20 op Da the Obli- 
gation might be cancelled or releafsd: if Ples ſhould be 
good , then the Exccutors in fuch Cafe - rptud = 


cn 


ate, that every Aﬀet be » thing in 
Teituzor : Fora thing may ie 
# it come is liev of « thing which was in the hands of the 
It was al beld, That this Releaſe of the Exreurors 
— -- the Goods of the Tt 
(15 
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% Teftator was indebned in 50 L be indebred to his Execuroe in 
G6 much , and the Executor in frifation of the Teftators Debe, (14 Pas. 2+ uhh 


releate the Debe due to hinmdelf , the of © much Goods as ©n for Ander 

amount tos that value , hall be y altered in the hands of © contrns & 

ſuch Execuror. (16) ————— 
CH A P. XXY. 


Additionals to the three laſt precedent Chapters, 
— how far,and wherein Executors may be 
4 charged. 
1. Excextors net chargeable upon @ ſimple Contral7 of the Tiffta- 
% Accomyt ut nat againf® the Exteutors of the Ac- 
commpt ant 
4. Perſonal Attions ln not ag Exeeutors as Extentors. 
4 Exrcurors liable for ne mure than comes ts their hand;. 
5. The Harband net liable we .. 
> — ——_ the Or muy be ſued for the «1; 


7. How an Executer may make bumſelf chargeable de Boris pro- 


'# Herever the Teftaror might 
Attion lieth not again the 
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Yet by the Cuſtom of Londen, Executors arc chargeable upon & 
Commret of their Tefſtators : Preſidents whereof you have 
vid cop23 in the Caſe of Swelang'agaialt Norton; as allo nSport's Caſe agint 
nt ——_ Tenant. 
2. No Attion of Acc beth againſt Executors (except for 
(4) Co fop Link the King) that is, againſt the Execurors of the Accomprant ; (4) 
——_— Nor inceed at the Common Law for the Excecutors of him to 
2" whomthe Accompt is to be made , but that is belp'd by Statute. 
(no. Pal. (f) For Executors could not have an Afton of Accompe at the 
19 £4,934)» Common Law in reſpedt of the privity of the Accompe ; but the 
| Scar. 12. cap. 234. hath given an Action of Accompe to Execy- 
tors ; the Stat. of 25 Ed. 4. capy. to Executors of Exrcutors ; 
(g) Co tap. Link and the Stat. of 31 Ed. 3-cap. 11. to Adminiſtrators. (g) And 
$efand” as an Executor jsnct chargeable in an Aftion of Accompe,as afore- 
id; fo neither is he chargrable in an Adtion of Detinue, nor of * 


have they arcnot chargeable for foch (raft: It & there 
fore contrary to Law to force an Exrcutor to Accompt in « Court 

of Equity, unleſs for the King. (1) 
Ys J- Exrcutors art in Law underflood as the Repre- 
Powedvd. Har ſenters of their Teftators perfoas, yet if the Teftator in his life + 
time commit any "Treſpaſs, exher the Peron, Lands or Goods 
of another, no Aftion beth againt his Executor for the fame ; 
the reaſon is, Adv prrſonalu moriter cunn perſonas bath been for- 
merly declared : Hence it ns, that theres no remedy is Law t 
compel Executors, though they have Aﬀers to fatnfaltion 
of a Trefpals done by Teftator in bis life-time ; for every 
Treipals hreth with the perſon. (4) And therefore alfo it is, that 
no Acton leeth againſt the Executor of him, who in his life-time 
carried away his Corn, Hay, Sc. without ferting forth the Tenth, 
and died before recovery had againſt him for the fame, although 
during his lite the treble value were recoverable againſt him in an 
Achon of Debt ; and thu holds true, thourh the Teftator were 2 
Leil-e for years, ſo as bis Rate came to his Executors. The Law 
s the ſame, and upon the forclaid Reaſon and Rule in Law, if a 
Liike 


LY 
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Leſſee for commit walte , and die, no Action licth again his 
| — Yet the Law is otherwiſe againt Execu- 
tors of Ecclelraſtical perſons, in caſe of Dilapidations ; for if « Par- 
fon or Vicar do ſuffer the Buildings of his Benefice to go to decay, 
and dies, his Executors are labile by the Spiritual Law to the Suc- 
crffors Suir. 

4- An Exccuroe ſhall not be charged with, nor in reſpe&t of any 
other Goods than that which came to his hands after his takin 

him the charge of the Executorſhip , or by virtue have 

And although the Executor of an Executor ſhall anſwer others to 
whom the trft Teftator was indebred, as much as he ſhall recover 
of the Goods of the firſt Teftator; yer if that Executor did Ali- 
enate and Convert to his own ute all the Goods which did belong 
the former Teftator : In this Caſe, no Attion doth lie againſt the 
wtor of the Executor for recovery of any Debes due by the 
Teftaror. Likewiſe where 4. makes B. Executor; and A 
utor , there the Guads which came from , or were 
be not in the hands of C. liable unto the Judginencs 
B. Nor on the other fide, arc the Goods of # in the 
| C. fubyeft to the Judgments had againſt 4. And the 
to be underſtood of Satutes, Recognizances and Bonds. 
he Laws of this Land , an Executor ſhall not be charged 
Enqueſt made by his Teſtator of the Goods that did be- 
ancther man. ſadeed by the Civil Law it is otherwiſe, for 
it is lawful for the Teftator to h another mans Goods, 
which the Heir at the Civil Law muſt buy, or pay the value there- 
of, it the Owner will not fell ther. Which Law , by | anther 
mus ; Geeds] intends , That which is neither the Teftarors , nor 
the Exccutors, nor the Legataries: And the common Diſtinction 
in ths Cak s, That it the Teftator , when he made his Will, 
dd know the thing bequeathed by him , to belong to anctt ec 
man, the Executor is chargeable therewith, or the value thereof, 
(1) otherwiſe not. (2) Nor it the Tefſtator, when knowing it (UE «on 4be- 
to be another mans, dal norwithitancing bequeath it , in twpe |" mg = 
that it Rhould be his own when the Owner thereot died: For in © Got © te 
that Cake his Execuror s not chargeable therewith to the Le —_ 
tary, in caſe the Teſtators hope therein prove but a vain hope. ts 4 Fro 316. 
3) _ my "Ts; 
$ we mom De Logan s & Tem &@ Coo dim Co Logn (1) Reman. fog 245. ik Tepe.cih @> 

ke gaaery 49-44 
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5. If «a Woman in Debe marry, and dic before the Drbe be 
recovered ag it her, though lcavins to bee Hoatbund much more 
than the value of the Debe , yet is he net iabe in Law ts pay 
once peny of her Debes afece her decrale,, becaurc bo noiher is hier 
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of the Civil Law 
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Action 
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alter 
mit the Executor or Admini» 


two. the Sheriff to levy the Debe 


decoms from 
ds bonus Teftatonur ;, nnd if there be none of them ta be found in his 


ment 

be only on that Ace. And 
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he hath one Acre deſcended to 


bal 


the Sheri, and noe 


ſiravury,, a new Exccution is di 


, and 
for 
And upon the Return of the Shaft a 


he ſhall confeſs the 
KRiens per 
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hath in all, or in 
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the Debe : In theſe Caſes, the Judgment is de boner Tet atoris , and. 
therevpon an Exrcuton is, 2s 12 other Caſes, to levy the Debe de be» 


mtr eters: : Therefore if an Exccurer or Admyailtrator be furd by a 


Foaltuer wo it, or the like ; and theſe Ikes 
ner Teftarorss in the bac's ot. rhe Executor or 


ai generally 

avi ; 

to fare 2 

againſt him, and that he 
the Coſts de bon: Propris. 
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he ſhall > nw 
the Plaintiff may, if he pleaſe, have « Capias againſt the Body, or 
an Elegit againſt the Lands of the Exccutor or Adminiſtrator ; 
and other courſe of . Proceedings cannot , nor may be had in this 
Caſe againſt the Executor or Adminiſtrator. (q) But a Suit com- 
- Mc _—_ an Exccutor as Adminiſtrator , or againſt 
no g* 3+ miniſtrator as Executor , invalid; for neither t 
yment of Debes or 
| againſt Executors have the me 
rwo + WV 
wer. or ary ingſi i : 
given to recover againſt 
in their hands , and Execution according] 


*x 

FE : 
7217 

$533586 + 
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(1) Brownl. Rep, 28 Proprus. (r) And in a Fiers Facias 

» pet. 24.44) Executors, the Sheriff ing = DeveRowverant, « Writ 

Ra. © cution iſſues againſt the s Goods ; and if there were 

Dyer 216. fuch, then againſt the Executors Goods. (5) But 

Wits 75 or be limited, as fixch, only for a time certain, 
time he waſte the Teſtators Goods : 


I 
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| But of this there is no fear or hazard at the Civil Law; for by 
that Law, albeit an Executor may be appointed under a Condition, 
yer he cannoe be infſticured from a time certain , or only to « cer- 


thus, The remain 
and be , bur the circumſtance of time added thereto , or thnnedin the 
; t ith, ſhall be rejected, as if the appointing of the Meced.tattc, 
IT only pure and abſolute, and without any Ad- 

jx&tion or Limitation of time at all: Otherwiſe it is where the 

of the Executor is conditional , whereof no Accom- 


Rule in that Law, contrary to the 
ma cn depend Teſtate, and Inteſtate : (2) Boch which (+) gnmredicns 
te id nenctiey canes 


ruſt Executor © «4 
from a certain time: Orherwiſe it i under a Con- 
be accom- 


the Condition: (3) By (3) Fran de Bur: 
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CHAP. XXVL 


Of a Devaſtavit or Waſte in an Executor or Ad- 
miniftrator. 


1. What « Devaſtavit or Wafte is, and in what Caſe the Writ of 
— ofte may be commutred. 

2. How T wit or W; 

3. 4» Exeter or Adnan « Devatavic or Wafte is 
Me - 

4 What aits do nt anneunt to a Watt; alle © Waſte committed 
by one Co- Executor ſhall net charge another. 

5. The manner of Proceedings agamft Exeentors or Admimiftre- 
tors im cale of « Devaſtavic. 

6. Caſes im the Law periiment ts the premiſſer. 
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a Receipt for © much as he hath received , or delivering of the ** + Prout 

wading « Plabbands, cle Cour of Equey by way of yer Ve: 
ty to the Debror that be ſhall not be for ; 


(4) Or if an Excqgyce allow a Writ to fiffer (4 06: tes 

» - tr—_ — upon « Writ which is abatable, <*%n* 
not have allowance of that, but this hall 

« Devefowi (4) Yet where an Attion of Debe was 

an Executor by Original, and he pleaded 2 

of IL. and that ailtrs he had not Goods of the 


if at Executor iy « Bond made upon an uſurious Contract, it 
ſhall be « ov or Waſte in the Executor. (1) (1) Sean pane. 


_ his own Body , Lands and Goods. Yea the 
Huband hell be churged in 2 Drvef avs for the Waſte of himfelt 


of his Wikre, where ſhe is an Executrix, whilit they both live ; bur 
alter her death it may be otherwiſe. And admic the Hueband hack 


dchrftens wnd Pale Bond, the other Credzors may fhew this 
Weds 363. vetavor of it. (7) 


beta fn 92. +. and not he to whom the Goods are fo given or fold ; the Exc- 
«nd in Cele inerr ctr or Adminiftrator of fuch an Executor or » hull 
Wer and $5 not be queſtion'd for it after his death. Als an Exccutor of Ad- 
Temp. B. and in min Itretor may lawfully fell or convert the decrafeds Goods to 
Cabin Hort He own uſt, fo as he convert the 


Legacy that is bequeathed , 
the) 6 wreng to the Legaree , in ca{ there be Aﬀers 


beſides : But when be — 


06.6 con. bs than the value of the Teftators Crnad 6 waſted or mil admin 


fired doth amount unto. An Atton of | 
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the Debe, over 


Deveftovs. (1) 
5. If the Executor confefs he hath Aﬀers, the Exe 
crtar © be Defendant, then may the Sheriff Return a FRED 


reſt, dicharge © penal 
and the diicturge of the Bund withaus recei 
ſhall be no Devetows. (3) 
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the Creditor after the time is expired. (5) 


prays « Scare fac. 
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Aſſets or nox ; Þ there is a diverſity berween the Cafes AlG 
Deveitevit the Judgment ſhall be altered (that Execution 5 lens 
de benis proprive ) whach cannot be without a Returnof the xy 


the which would be a greater inconvenience. (1) 
Alt «s woman, who is Executrix to her Huiband , 
with his Lip edn neo eo —_ 


in her, for ſhe may then have her Action agaialt his utor, 


of the whole Court , That, it was no Devefevit nor Aﬀets ; for 8's. Cnuiman 


and the Devifors Executor or Admuuftrator , 
the Deviſe , doth commas Waſte on the Land in Leaſe: In this 
Caſe he may be charged with, and fued for this Waſte by him in 
Reverſon : Bur if the Executor dic , his Execuror hall not be 


charged therewith ; for it s a perſonal wrong tha dieth with the 

perſon. ( 3) (2) Cas. 1.& 
On the Covenant of a Teſtator , a Leaſe for years, made ** © ** 
for the quiet enjoynment of the Land an Action of Cove- 

-—» bandyw inſt an Executor for a diſturbance after the 

Teſtators death, who gave divers es by bis Will, which the 

Exccutor paid before any Covenant The Queſtion was , 


Whether the Executor ought to bave forborn the payment of the 

till the end of the Term , or till the Covenant was bro* 

ken ? and for doing ctherwide, wha WULIOT CLI 4 
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bens Propriicyes for » Drweftavn ? or, Whether be had done well 
in what he had dane, before, Sc. The 
Caſe was not had the Covenant 
(Sy hep, been broken 


A new or later Exccutor may have an AZttion «gzinit z former 
Ce aadeadng thts cant Up Gre «+ 

or : + but not 
(4) eb 246. the Vendee. — en: 


A Releaſe made by Execurons,afrer they come of full age, town 

th nn nin at, ERNIE the 

+7 Wis. (oods ctator, and » Deveftovu may Crontrthourgh 
Can Goto a3 they be not Guods in polleon. (6) 


CH AP. XXVIL 


Of the Executors power in Sale of Lands deviſed 
to be ſold. | 
Deviſe, that the Execator ſhall ſell 


the Land ts the Execators tobe (old. 
deviſed ts be ſold, are wat Aſſets in the 


deviſed to be 
« a1 ell Land; «d ts 


C. Caſes ts Law pirtinent ts the premuſes. 


Be Here Land is by Will eppointed to be fold, neither the 
money raed, nor the ſhall not be accounted as 
ts) $01.44 4.4. any of the Teftarors Goods or (8) And when « man de- 
ap. 5- videth , that his Executors hall fell the Land, there the Land in 
tw the Hew ; (4) and wnril the Sale be 

and rake the profes. (c) Bur when the 
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Land, and diſtribute the money ; for then the Frank-tenement doch Fo 
deſernd to the Heir , (g) #ad the Execurors are bound to per- (@ Kebs, abi 
form the Deviſe in convenient time: But if the money for the **** 
ao deb np ti = bo pod nb > ney 

is in the Exccutors, after the death of the Teftator , and not in the 

Heir. (6) So that in fuch Caſe he may not enter, as in the former. (this Kebg 
Yes, if Lands deviſed to be fold, be not fo done by the 
Executors, the Law will then enforce them to fell the Lands & 


a man deviſe , that his Executors 
ſell his Land, there they may fell it at any time, for that they 
have but a bare and naked power, and no k 
4 If many Execurors be named in a Will, wherein power is 
iven to them to fell Land for any ; and ſome of theſe 
| wntkecher or $— ip: In this Caſe, the other Executors 
who find to the Will, may diſpoſe and fell the Land, without the 
conſent of the other who © refuled the Execurorſhip. (5) But note, 4) $%. «+ 4 
That an Executors Executor cannot fell the Land of the firſt Sb. 164 
Teſtator (who by his Will gave power to his Executor to fell the **** * 
lame) unleſs there be a Co-executor furviving. 
the furviving Executor may fell the Land which 
» Teltaror doch bequeath to his Executors to be fold , becauſe 
as the State, f© the truſt (hall ſurvive; yer in caſe the Execu- 
tors in that part of the WH impowering them to fell , be par- 
ticularly named , cach by bis quence Cos GETnneE Gem 
Ci retulc 
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refuſeand dic before fale made, then the Survivors cannoe fell 
the fame, (4) breauſe the words of the Teſtator (one of the 
Executors or being dead) cannot be fatifed , unleſs the 

mn hs Wil « power tw the Survivor or Survi- 
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maght (ell the Reverſion immediately, or ought 
to ay until the death of the Feave, was a doube. Vid $0 HS. Br. 
Dowiſe 31 9 £43.16. G4 Lu.112, 119, 136.1415 4716. 

6. Note, That by the Opinion of the Juſtices, if « man makes 
his Laſt Will, and Will: that his Executors hall fell mis Land, and 
Deviſcs his Land to his Execurors to be Gold, and one of the 
Executors refuſe the Adminiſtration of the Teftators Goods be 
fore the Ordinary, the other Executors cannot fll the faid Land 
tothe Executor © refuſing the Adminiſtration, by the Searuwe of 
21 ITS. cap. 4. For that Execuzor, norwit ſuch his rw 
tulal, is fill a party, and privy to the faid Tefhurment, and is one of 
the Executors at hus , 

CORE hD.K. been Vincent und Lie, where 2 man 
deviſed, That his Sons in Law ſhould fell the Reverfion of his Land, 
without mentioning their particular names ; if fore of thew: Ge , 
that the others may fell Upon 
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Upon « ſpecial Verdidt, the Caſe was : A man feiſed of Lands 
in PolledGon, and of other Lands in Reverſion, upon an Eſtate 
deviſerh by by Will in writing, that his Excecucors 

all his Lands Free Ay D. for Ten 
to perform his Will, and the Will of his Father, with the 
thereof ; and that after the Ten years, his Executors or 
wr 6 of his Debes. 
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tors did not fell ; but it was adjudged, that the farviving Exe- 
cutors might fell : For it p—_ that the intention of the Te- 
fharor was, That the Land be fold for the performance of 
his Will, which the I might execute, and corn- 
frequently do- what the Teitator appointed in order thereun- 
to. 


BR. brought Treſpaſs againt C. and upon the General Iffue , 
this matter was found : TI. was ſeized of @ Minnor, whereof the 
place where, Oc. was parcel ia his Demeſa as of Fee, and by his 
Will 
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CHAP. XXVIIL 


Of Debts, Legacies, and Mortuaries, and the Exe- 
cutors methed in the payment thereof. 


j | — —otnd maid. ce Lag aces ; ſo alſo are Covenants bro- 


x The Executer may yoy bimſelf fort, bow to be under fred. 
(= Dips 


; pour - ſatufied next after the Debt: 


is the Crews. 


FY 


paymens. 
7. Debts wpon Specialtier , Bonds and Bills, + HARA 
Debt fameple Comntretl. 
He ms Bills, Merchants 
other Specralines ave to 
9.  -—* 7 wav ET 
Deb: Seruam 1 payable Legacies. 
> Dae fr naked Fx/ps pregudece 4 Cre- 
12. Mortuary, what it 111, when where, bow nan«b, and mwhat 
caſe: 


Oblig arms, Debt: dune = 
«©, what the Law is 
bat Caſe 14. 
ducov. 
17. Law-Ca/c relaruy to thus Swbyedt. 


a py 
; Bur the payment of Legacies in 
tn AS 


(2) 


therefore, Legacies ought to be wh conditenctly ; ain. T's be £1 ppercecs 
reſtored, it the Covenant ſhould be broken. 


SheryuCale, 3% Eli. (2) 


z. In 
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$i4.Cat hex. 
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of Debs - 
by Our-lawry or Artainder , uncil Office there 
queſtion but they are Debrs of Re- 


ought to pay Debts upon Judgments, before 


Strays within the Kin 
to the Crown 


Fines and Amercements in the Kings 


of 


the fale 
Record , there is no 


f) Bur 
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Debts upon Specialties. 


and 


like Creditors. (cr) Alſo if an Executor 


Þ. «06, 


{c) T$cienus. 4. 


ff }Oke. Exec. 
;E4cDya ro. 
44 E431. 
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4 When the King is fatizfied, then mult the Debes of the Sub- 
ject be paid , (ze) if there be Goods of the deceaſed ſufficient re- (Coo. 18. 
maining, and that in this order or method : Firſt, befurs other | 4% $44 
perſonal Debts , whether they be due by Obligation, Bill, or other- $451.00 79.1 44 
witr, Judgments and Condemnations are to be dilcharged ; that 7 # * 3» Ca 
is, the Debes due by Record , by any Judgment had aganit the 9 »y = 
deccaſed in any Judicial Proceeding in any Court of Record. (4) 244 34. 21 E. 4 
Nor is it any Plea for a Creditor by Statute to fay, that his Statue 55-75 Pen fxcs 
was acknowledged before the Judgment, and fo is more ancient ; «43. Dyer 33. 
for « Judgment , though latter, yer being more puilne, is to be Fw +75, 246. 

' before a Statuce in time precedent : But if this Judgment |= _ 

farisfied , and is only kept on foor ro wrong other Creditors , Kep part. 5. 74 
or if there be any Defcazance of the Judgment yer in force, then 177% 77-** 


the Judgment will not avail to keep off ocher Creditors from $1 ». 37. 
their (5) And here note, that berween one Judgment and %* Bxec. 


another had againſt the Teſtator, precedency or priority of time is Seu lib. z. cap. 

not material, but he that firſt ſfucth Exccution ſhall be preferred , **- 2 Coke lib. 

and before any Execution fued , it is at the eleCtion of the Execu- $'&%*. wa 

tor to fatizhe which | he will firſt. (4) And here obſerve 23.41 5.4. 132 

further , that this is to be underſtood of Judgments only againſt ® #1 16s. 

the Teſtator, and not of any againſt the Execuror himfelf; alfo, 

that what is faid of a Teſtator, in caſe of an Executor immedi- 

ate, is to be underſtood likewiſe of the Teftarors Teſtator in 

caſe of the Executor of an Executor. , the forefaid ref 

to Debe by Judgment, is not to be ned or limited, only to 

the Four Courts at Wefminifter , bur extends it felf tro Judgment 

in all other Courts of Records, as in Cities and Towns C y 

having Power by Charter or Preſcription to hold Plea of Debe 

above Forty ſhillings; for though Execution cannot be there had 

of any other Goods than fuch as are within the Juriſdiction of that 

Court; yet if the Record be removed into Chancery by a Cerne- 

rari, and thence by Mittimus into one of the Benches, then Exc- 

cution may be had upon any Goods in any County of England. 

Notwithſtanding the premiſes, it is held, the payment of a 

Debe upon Execution upon a Statute, by an Adminiſtrator, before 

a Debt due upon upon a Judgment, is no Deva/tavit. (1) (1) Yety, 2s. 
Je be paid before Debts up- 

on » (1) and Debts upon Record muſt be paid before, 

Debes upon Specialties. T's which purpoſe is that Caſe reported , (39% 7% 

wherein it was held, That the Debr of « man condemn'd in Debe, 

and dying before Execution, it being a Debe upon Record, was 

t9 be paid before Debrs Specalties: And that if the Exe- 

cutors be fued upon the Obligation , NID mewn 

againſt them, which is not executed ; which it they d> not do, 

but Judgment is given , and — >. 

the 
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[6 the day of payment inche ene 
tb pn 
day of payment is expired, is to 
Sur becommenced for cae of the Obligations ; for then it is not (9 80.8: 
inche Hewcuncre poweryln perjudice of thus Baby to Bllhergs an Oe = 

on, for which no Afton is brought. (/) But if rwo & +rrootliene 
Creditors bring ſeveral Att 
rwo Obligations , he that firſt 
fark -d. upon 
the Aftion ; (s) and although in caſe of ſeveral 


whole time wazexpired at the Teſta 
to demand or fue for his Debe , until the 


of the Suit on 
payment, or at leaſt reſtrains the 
cleftion ; therefore an Executor may not pay a Debe of 
re are, 4+ for the fame after another 
itor hath brought his Action. (w) Burt whether « bare ver 
bal demand, without « Suit , be ſufficient to hinder the Executors ws. 1p 4c. 
payment to the other, is a Queſtion , but refolved ig the Negative. 


metles to 


F ft 2 Yet 
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8) Offic. _ (x) Yet an Exccuror may make payment of any Debe due by Re. 
_— -— ft Sores as by Judgment, Starure Fc. after Suir 


lome other Dcbe. 


lung after 
And in fuch Caſts the Exe. 
be one, by « quick confelfion of 
Effoigns, Em. 
'\ 
F. js WiC 


of the other Suir. 


7. Foritis « Pics for the Exceuoce to fax, That he had 
fuily Adeiniltrd Plaintiffs Wrie ; * 


£27 oc | againſt hum had no notice of the Sor , 


ſhall not be in fach Caſe charged (?) Yeu ariy in this C 
(4)+ K4 it. regwarty in this Cafe 
Attn broug 6 , 


{Dri Srnd 
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(%) Dr & Stu. , that be- 


for Damagrs upon a Co- 
here is not any priority 
may pay which be 
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That he had pard divers Debes 


Mas il 


—  — 


Pare II. Of Executors and Adminiſtrators. 221 


— — 


man to be z Debror, or to have another mans money in his hands, 
or wherein the Teftator, if he were alive, could not wage his Law, 
ſhall charge the Execuror. (4) And under this Head may be placed 
Debes due upon Shop» Books, and fome verbal Contracts and Co- 4) Fulb. Prrek 
venants Parol. libs. 2. tol. 46. 
g. Now Debts due for Rent upon Leaſes of Land, or Grants of 
Rene will come into conſideration ; though forme are of opinion, 
that Debrs due for Rent in the "Teftators lite-time (be the Rent re 
ferved upon Leaſes made by or without Deed , years, or at 
will) are in equality of degree with Debes due upon Specialties, 
F the Rent grew due fince the Teftators death, then it is not in 
Law accounted the Teftators Debe ; for only 6 much is in Law 
accounted Aﬀers to the Executor , as the profits of the Leaſe 
amounted to over and above the Rent ; © as for that Rene fo be- 
hind, the Exccutor himiclt Rands Debror , and therefore is fable 
in the Debet and Detiner , whereas for the Rene behind in the Te« 
ſtators life-time , and all other the Debes of his T«ſtator , he muſt 
be ford in the Detiner only. For this reafon it is, That an Execu- 
tor ſued for Debe upon Bund or Bills, cannot (excepe in fome ſpe- 
cial Caſes ; plend a payment or recovery of Rent grown due fince 
the Teſtators death , h of Rent behind at the time of his 
death it be arherwite, 
4 2. If the Creditor hath no Specialty or Writing , the Execu- 
tor is not bound preciſely to pay the pretended Debe, ſaving tor 
the Servants wages, (4) for = ond.» the Teftator might wage Da 
his Law, no Acton lieth againſt his Executor. (f) But Debs due (+) Twme of 
for Servants wages, and W orkmen alſo muſt be paid. For Aſſum. $ore ies 
ptiuns or Promiucs made by the "Feſtator upon good confrderation, 
will oblige hs Excecutors to a performance or , in cafe 
of nor-performance ; b» * thete are polt-polited, give place to 
all the ; and an Action of the Cate may be brought againit 
the Executor , upon the Promife or _—_— the Te 
Rrator in bis like time by word only , wi writing, if there 
be Aſkers. (g) And the Dibes by Contraft or Aſſumption ex- (4) ++. Lace. 
preſs are to be fativhed before Lagacies; (6) and alfo before the (no 
reaſonable part to the Wite and Ciy\dren, to which by cuſtom in va Dr. & Sw 
fore Counties they are intitied. (+) And it the-Adtion be broughe P5442” 15.4 
upon Aſlumplit of the Teftator, Judgment will be of the Goods of & + 4.41. & 
the Teftator ; but it upon the promie of the Execurre , then of +44 
his own Goods. (3) The like we have in another Caſe , wherein Tao 
«K was faid by the Cover, That where an Ex:cutor or Admin fra. Twins Coll 
tor s charged upon lus own promite , Judgment ſhall be ; iven 4 —— % 
b.=:1 _ for has promule is his own act. (4) And as Action v4 the he 
may be brorght againit an Executor upon an Afemprit mide by Taen nr cs 
hs; Te [{tator , lo on the otacr like, an ton LY Bo© Org ghe by Wks Lo 


«ik 


_— 


of Executors and Adminiftrators. Pare II. 


an Exccutor upon an Aſamyſ# of Promite made to his Teftator, 
«s in the Caſe of Edword: aguinft | 

on the Caſe was brought by zo Exreutor 

the Teſtaror, and the Executor in the 


a lowful favour. (4) But where there s really Covin 
in an Executor, there it hall be no prejudice to « Credivor 5; and 
for this reaſon it is alſo, that an Acquitrance given to an Executor - 


is « Gift left by « man at his 
Church , for the of his 
in hs ; this by 
4 next ts the Hericr,, and be- 
fore the Debes. rnd wer oo ene gn 
a Mortuary, « Prohibition will '*. (-»») Though « appeareth 
Seawreof 143 Ed 1. called Corcunnſpete — 
Re I Ce Cee ns Oe ens 
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of his own wrong ſhould not retain to fatiafie his own Grer's Cats. 


Debe. (4) Gods 344. vid 
An Adminiftratrix darante munert atate of an Execurrix, made Colo 
divers Obligations unto the Creditors of the Teſtator, and after 


wards took Hurband : The Opinion of the Court in this Caſe was, 


Hobs 5 56. 
Original, who pleaded 3 Reco- 
weed, and that he hud not any 
whe the faid Recovery , and the 
Rocov ry wanater the Teſt of the Ovi inal Wricz but tn averr'd, 
That br*or- the Rec he had not any norice of we Swat by 
the Orignal : And the Phinddf deare'd, w | it was adjudged for 
br it whether he had any notice at, for if wne 
fi him , and give wor, yet be may corfefs the Action of an- 
other who cummenced his Sui ater the former , and therein muy 


p.cature 
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his Friend, © as k be without fraud. But if be be fird 
one upon un Obligation, and will pay another Debe by | 
tion withour Suir , there and in that Caſe if be hath norice of the 
Suirit s a DevaHtowvi ; otherwiſe if be hath no notice thereof ; 
and bo in luch Caſe the notice is material Dele was bro 
an Exrcuror for 100 in C. B., Afterwards another Act 


but that the Executor was chargeable to the fir 


= 

licfs alſo, where they are due, are payable before Legacies, 
Debe lies againſt Executors for Reliels; for as an Exccuter 

OE Te rn bo he Oat Law , & Drebe tis 


againſt him for the fame : As inthe Lord Sr. Fobus Cate againtt 
Baw The Caſe was thus, IF. B. the Grandfather dies frikes, 
T. R. the Father of the Dretendant at age, T- B. mukerthe Dricn- 
dant his Exccutor , and dirs. S. 7. as Exccutor of an Executor, 


an Action of Debe for Reber againſt the Defendane, be- * 

» Oc. And well 54. 25 H. 7. And « was agreed 

by the Court, 1. That an Executor may have an Adtion of Deb 
de hve elk whe ba and 
the Executur 

party himſelf avows 


ing 
for Relief 


that Scifan 0 gr 


i the Caſe of Perkin ink d,whcre Her 
Sheriff having nid bs _ IT 


for levying of money, 


and not paying it over, it bring « Duty, # he <5, bis Encu 
tors are chargrable as well as bamdclt ; rhourh for an cape it be 
otherwiſe , and his Executors in that Cafe nos chargeable ; be- 


z 
in hs 


cauſe that perional reve or mil fraſnce , d 1 only charge 
| like , and not his Execuces akes his deach, for 


that 
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Cf Executors Accompts. 


1. Extexcors ebleged ts Accompe. The Ordinaries power there- 


Ty 

+. Withon what tine an Exctextor ts Accomye. 

3. An Accomge judictally made fhait net prejudice abſens Creds 
tors or Lagaterits, net diy |wmmaned. 

4 Law-Caſtr tonching this Subyett. 


RT Coors HEN the Teftator him- 

diſcharge his Executor mg an Accompe, yet the 

Ordinary at bis difcretion, in Cale of Fraud, an tn ws 

from him. (4s) Therefore the Ordinary mayif be Call bim wt = 

Accompe either generally or particularly, as the Caſe hall require; *** 

and that either at or without the motion or inſtance of the bbs Provine. 

tary or wa, within a year, or what time he pleaſe; 
may call all the Creditors and YO 

in be muſt fer forth what be hath received , 

prove it too if need fo require: And upon @ juſt 

the Ordinary may acquit him, whereby he #s Gkharged 

Sus in the Spiritual Court. n—_ the 

: ſuch 
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ſerved. And in this Account the Funcrals, Debs, Legacies, and 
e) Wench, de moderate £x ought to be allowed to the Execant fo tar @ 
qo he hath really paid , or is obliged ro. And the Exccuror having 
Adenium. 16. ade a full and juſt Accompr, ought to be acquired and 
(1, Liar) Cd of all furhes Sar, if i« be fuck an Accompe of bis whole Ofee; 


EToiirg” (6) neither i he 9 be uled by the Ordinary to any further Ac- 


to make any Accompe to the Credi. 
: padicially ; (g) but at their inſtance to the 
s compellable to it judically: And at tne making of 
_—_ RG Re id ens bien, or pretending to have 
0b) $pec.6r ol} intereſt are to be ſummoned Legally to be preſent ; (b) Ocherwis 
mace in their abſence, and they not a. = 
judice ther. (#) And yet extrajucaally an 
an Account of his Co-ecxecutor , but not in } Jadgrge 
_ > judkckelly 3 : (4) but the Ordinary, as aforeſaid, may call : 

i) Lyws aid, Of Either of them to a Judicial Accompe, (7) by the Civil Law, - 
verhrerionem To at the Common Law : For that Execurors are not compellable 
appears by Sparrows Caſe egainſt Norfolk. B. Adm. 
niſtrator of A. makes C. Do & SOTO 
Spiritual Court to make an Accompe of the Goods of A. the firft 
lnteftate: And C. now moves for a Probibition , and had it ; for 
d to an Accompe. Note, the 
Ordunary,but not for Accomnts. 


pation. | 

4. An Adminiſtrator exhibited an Inventory in (1) the Sprites 
Court of feversl Debes duc to the Teftaror , and divers Goods 
which came to his hands: And then one of the Teftarors 
ters theres fed the Adroiniftrator to Accomp, and that out of the 
Aﬀers remaining , he might have & Childs Parton. To w_ 
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the Adminiftrator pleaded s Deed of Gift made by the Teſtator 
ts another of his Daughters of all his Goods and Chattels; which 
Plea was there rejected: W a Probibitios was prayed. 
Ie was in this Caſe agreed by Cs. and Dod. That the Ordinary ma 
compel an Adminiſtrator to accompr,and Co. cited 9 E44,& 7 Hs. 
to this purpoſe: And that according to Lynw. "The Probate of Te- 
laments came to the Spiritual Court per magnatum afſenſum (that 
u, by Stature ) for that it is not fo. in other Kingdoms. Bur in 
this Caſe it feerned to Ded. "That the Probibitien ſhould not be 
granted, for that y the cauſe or reaſon why that Plea was re- 
xected, might be cauſe it was not made or in due form of 
Law : Aol is well agen, On n—_ Pleas in Bar of an 
Accompt, and Pleas before ors , ſo potfibly mighe that 
Plcs be : Nor doth it here appear , for what cauſe or they 
rejected that Pies : But per Courians, py ny 
Plies, a Prohibition ſhall be granted as to 6 much of the Goods 
as paſſes by the Deed of Gift ; but not as to the Debes og 
in Action, which cannot paſs by the Deed of Gift, and for whi 
the Adminiſtrator ought to Accormpe. And the Court had no re- 
Act wiz. That the Adminiſtrator at firſt con- 
he had Aſﬀers, whereof he exhibiced the Inventory , that 
therefore this later was repugnant thereto: For Ce. faid, That was 
no E ge or Bar in this Caſe; therefore the Order was, That 
« Probibitucm (hould be unleſs 2 Crvszam appeared in Court 
before fuch a day, and ſore reaſonable Cauſe why or where- 
fore the faid Plea was rejected in the Spiritual Court : The faid 
Order was made, for that Ded. doubted, whether they had rejected 
the faid Plea for default of any Form in Law. 
A. after many Legacies, deviſes the reſidue of all his Goods to 
B. and makes C his Executor and dies. C. after accompts before 


the , and pays the reſidue to B. and « has an 

the faid B. 6 ns in 
the Court of Requeſts , to acc novse : The Exccutor pleads 
the | nd the Flat dhoveupen demmrred! Cook Ar- 


torney G5 prays a Prohibition, and the Court faid, That an 
Ecurer hall not be campelied to Accumpe in any Cann, of 

the Court of Conſience: But by the it was agreed, 
That an Executor of an Executor, may be fued for x Legacy given 
by the firſt Teſtator. (1) 


(1) EL » bat 


aKTT 


Tron 
Noy. 


bor vere. 
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CHAP.XXX. 
Of Adminiſtrators in a Notion diftinft from Exe- 


Cutors. 


1. Admini/lrater, what bt it in the Law. 
2. The Originatum of an Admini/trater , by and is whom Lit. 
ters of Admimi/tratun are ts be granted. 
3. What proviſo of Law in Caſe of an Adminiffrater afinr 
an Execators death. Pn , 
WWhat the Law tt, in caſe @ Stranger Adminifter or the 
M Ordanary gram bus Latter: ud 
. In what manner Adminiffratun us ts be gramed. 
& of Adminiftratum turante Minoricate, 
5. In what Ca/er Litters of Adminiffratin may be granted. 
$. Law-Caſur teaching thu Swbyef, 


I, N Adminiſtrator is in the Law called Exeeutor Datrom, 


becaude as fuch be s conſtituted or need by the Or 
o_ . As by the Statures, fo by the Common Law of thus Realn, 
an ana is properly taken for him that Legally hath, or in 


ha own wrong illegally , the Goods and Chanels of a perſon dy- 
ing Ineftate , or hath Adminiſtred ro the fame ; but more pro- 
perly , that hath them commurred - + wr metry of bn: 


, and is accountable for the fame whenforver it (ball pleake 
OO ms rg TY yr. 
an Executor. Such Adminiſtrations nat fo much from the 
Civil Law (which only appoints , and the Rights of Suc 


On ——_ on of Lu the Emperour t was Enadted ; 
That i 6 es bequrath any thing for the Redermprion o 
; nt one t execute the VW 11! tn that poi 
the pany @ eppatrced ents ho b ; but if he appoint» 
ed none to do it, then was the of the City authorzed w 
demand the Legacy, and therewith to perform the Will of the de- 

without delay. (@) From whence it s probebly conx tured, 
Adminiftraton of the Goods of perfors dying Ineeftare, 
granted by Biſbops and athers of Eccleſafboal Autbority and Jurif 

«ti In a CUE For it was ancoently 
That the Goods of thoſe dying Lucftate ſhow be 


— 


” ww _——_—  — * oF a” Was 
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committed to the dipulition of the Ordinary , who ſhould be ob- 

bged to anfercr the Deceafſed's Debes © far forth as his Goods 

would extend unto , even a Executors themſelves in the lik cate. 

And after this by another Statute, (c) power was given to the (4 14 4 $448 

Ordinary to appoint Adminiſtrators , and to wuthorize them as 

fully as , to gather up and difpoſt the Goods of the In- 

teftate : Always provided, that they (hould be accountable for the 

fame as Executors ; by which Statute it is ordained , That the Or- 

dainaries ſhall depute the next and moſt lawful Friends of the [n- 

teftate tobe his Adminiſtrators ; who then in Law have nigh in 

all things equivalent power with Executors (4) Informuch, that, 

whatever hath been or may be ſpoken of the one, may nigh in all 25.444: 1 

points be ly applied , and apely accommodated to the other. Þ** * »7 _ 

And it & — refuſe to prove the Will, the Ordinary COM 44 > & 

may commit the Adminiſtration till they accepe the Executor- 3 41-14.& , 

ſhip. (1) And laftly, in confirmation of the premiſes, it is en- pak AE 

ated by a latrer Seature,, (e) That in cafe any perſon die Inteſtare ,, ee. 200. £ 314. 

or having made a Will , the Executor therein named refuſe tro p35 Mare: 

the fame, the Ordinary, or others authorized for the Pro- x #5. 116. 5. & 

ts of Teftaments , may grant Adminiltration to the deceaſed's Bf pai 145. 

Widow , or to the next of his Kin , or to both at the Ordinaries (o; ©; yp 

diſcretion, taking Surety for them for the due Adminiſtration. (f) (1% Adai- 

And by the fame Seatute it is further Enadted, That if divers per- "07S comm 

ſors chim the Adminiftration as next of Kin , which be in equal +. #25. 

degree of kindred to the deceaſed, and where any one perſon only hepurer od . 

defireth the Adminiftration as next of Kin, where indeed divers again the 11a- 

perſons be in equality of kindred , then in every fuch Cafe the poret 126. | 

Ordinary is at bu _ and Liberty , to accept any = Or 4d the wwcher 

more making r + Where divers do require the Adminiſtrati- «© the newe ++ 

on ; which Sher the death of Father or Mother Inteftate, is to be pon ann 
ed to the Father or Mother : (2) And the Ordinary may grant grand of the 

« to the Brother of the whole-Blood , or to the Siſter of the halt- CE 

Blood at his chowe; but not ts Huband and Wite , where the die tneftire — 

Huvband is not of Kin to the Inteſtate. (3) And the Mother $438k 0x 4. port 

ought to have the Adminiſtration of the Goods and Chattels of 7%; & 1, naw © 

her Inteſtate Child before a Son, Brother or Siſter. (4) The <6 Ce. 

Huband is not de Fore to have the Adminiſtration of his Wiſe, (9) 29974 

as the Wike is to have of her Husband ; but the Ordazary may , of (4) %ylcs kegi® 

may not commit it to him. (5) Sed 2. And one of the hali-Blood _— 

is in as ecual a degree of Kindred to an Inteſtate , ro have Letters © 

of Aiminiftration granted to him, as one of the whole Blood. ( 5) (1 gies hegi® 

And where they that for for the Letters of Adminiftration arc in ** 

eqqual 2 ap of Kiodre4 to the Ineeftate , there it is io the difere« 

tion of the Ordanary to grant ther to which of them be pleates : 

Yes, it was ſaid by Periams Juſtice, and Aanwwed Chict Bacon in 


tr 
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(,\ bo. Bare 
TLHIES 


the Caſe of Fileeks and Holrs, That the Biſhop may grant Lees 
ters of Adminiſtration to whom be pleaſe, f be will " the pe- 
naity lunated by the Statute —— Afb. 32, & 33 El. in the Ex: 

3- An Exccutor, after Probate nnde, dying Ineeftare, the Ad. 
miniſtrativa of the &rft Tetnrors Gonds not Adminiftred may be 
granted ro whom the Ordinary ſhall foe cauſe in Law ; and he nuy 

tthe Adminiſtration of the Goods both of the firſt and frond 

aſc de bonus mom Adnnrnoftr 311 12 one and the Game prion ; - 
which Cafe the Adminiſtrator ought to fee , that his Adawniftration 
have ſpecial words for granting the Adminiftration of the f6r# Tec. 
ſtators Goods not Adminiſtred. (g) For _— fore awe of 


Cre 1.49. Dyer on, that by the general Adminiſtration the ; hall 


47% Terans of 


Low th Admin 


(0) Firs. Ad- 
encnift 3 


Dyer 351 


QT cf 


Executor of that Adminiſtrator, and i liable to be charged for the 
Debts due by the Inteſtate, which s otherwiſe of an Excourors Fxc- 
cor. 


not only the Executors , but the Teſtators Goods alfo, yer this is 
otherwile held for Law at this day. (6) And an Attion hall the 
for or againſt fuch an Adminiſtrator, as for or agunſt an Exccuroe , 
and he be charged to the value of the Goods of the deceaſed, 
and no further, if « happen not otherwiſe by his own falſe Plea , 
or for that be hath waſted the decraſeds Goods + But if the Ad- 
miniſtrator die , his Executors do not furcred him in that Adax. 
ſtration , but the Ordinary is to commit « new Adminiftration. 
Law is the fame when an Exroutor dicth before be harh 
ved the Will , or Adminiſtred any of the Goods; in which 
1 new Admireltratien i to be graneed to the Widow, or next 
n of the teſt Teſtaror, with the Will annexed, walk be had 
bequrathed the refadue of his Goods unto the faid Execuroe ; 
in that Cai the Admunuſtraton of his Goods belong uno the 
Widow or next of Kin of the Executor, and not of the Teftaror. 
if an Exccutor be made univerſal Legatary, and dic before he 
the Will of the Toſtator ; in this Caſe Ikewiſe the Ad. 
on of the Tcftarors Goods doth to the next of 
unwerlal Logatary, and not of the T . 6) 
ft that # neither Adminiſtrator nor Exccutce , 
: the deceaſed s Goods, and Adminiſter of his own 


3H 


TS 


T9 


N 
5 
&. 
a 


F+ 
85 
os 


Ad 


| the Ordinary himſelf, as well as if be took the 
own hands, or by the hands of any of his Scr ants by 


any uther Command or Order. (4) And note, that if an Adaviniftre. 


5. An 
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5. An Adminiſtration muſt paſs under Seal in Writing, not by 
word of mouth ; for the Ordinary cannot commit nltra- 
tion by word of mouth, otherwiſe it is, if it be entred into his 


S 
_ 
2 
m* 
£ 
: 
[4 
$ 
= 
4 
i 
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How Adminid s- 


pulletied of Goods in two Provinces , making his Will of the vous gail bee- 


in the other Province, Adminiſtration may be ed as to the 
Goods of that Province whereof he died CO Lint ao —_ 
miniſtration may be granced only for or during fore certain lumir- 
ed time. (uv) Al an Executorthip limited to a certain time, the (0197 196. 
Ly eng 9 gram A_imanuit tration after the exper ation there- ; "1.57 
of ; orif a man appoint an Execurorſhip nor tobegin till Gaze © Powders 
certain time after the Teftators death, Adminiſtration s to be 
anced t1] that time doth commence. (#) And where the Ordinary NE 
'b once d the Adminiſtration , where de Fore it ought to 115. Heb. 244. 
be granted, there he may not afterwards repeal the fame : For the {$$0ons 
Cafe was A B. had « Wike whoſe name was Broget, after whoſe 151.a54-465) 


death he took another Wie of the fame name, and then he died ©©2:*. 


tonal Exccutoe only, ing the of the Conditions (s) ——= 
TE IGED 


but infrangment or Condition, Adminiſtration f4e derintic 
" ng to the nextof Kin. (p) | 4 5g 


6. * allo an Admaiſtrator drante Amor: 4tate, which put 
*s a ſpecial kind of Adminiſtration , and s only in Cafe where an 


the Infane during bis Minority, that is, till he be 
capable of the Executorthip, which is at the jage of Seventeen 
years : The of fuch an Adminiſtrator s equi to 
the power of other Adminiſtrators; (4) and therefore t it be ol 
m—— _ ——_—_ -Executors , all under $2.9.27, 

of Seventeen years, and one of ther dir, or attais w 
of cn years, then s the Adminiſtration determined; 
is ft, & « Ferme-migor Executrix take « Huoband of that 
age. 
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(1) BrownlBep, ave. (r) Andif foch an Adminſtrator derente Afineri atate 
RA ras” & Judgment, and before Execution the Infant-Exccutor duch come 
2.4 3.148, age , the Executor himſelf may have Execution of this Judg- 
ment. So that if an Adminiſtrator, derante Mimeritate , obtain 
a Judgment, and the Executor come of full age, it ſeems be may 

not have the Execution of this Judgment. (2) 

7. To the ſeveral reaſons and cauſes, for ing of Letters of 
Adminiſtration mentioned in the premiles, may be Thar it 
a Teſtament be not made with all freedom, as it ought to be, wiz. 
without fear of loſs, or hope of Gain, without Threats, Flattery, 
Fraud, or Cellubon ; without E:rour, Uncertainty , Fallacy , Inv 
perfeCtion, Sn or Revocation ; or if the Teftator be « per 
fon incapable of making a Teſtament ; or if his 2 
another mans Will,or otherwiſe, 
d, or Teſtate , and the Execu- 


NM 21 84.4. yand in 
z1 Edgy cap 11, commutred ac- 
oO nm; or next of Kin, in Caſe of - 

the Probate by reaſon of the yer 
Condition in the Will, but to him that is made 


, (1) © a Adminiſtration &® to be com 

z; mitted; yer for that here is not only an Inchoation , but in part 4 

of a WY), it is to be annexed to the Letters of Admi. 

niſtration, and to be obſerved and by the Adminiſtrator. 
8. In Dermur an 


al Verdict, That the 
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y huct 
Adouniſtrator 


j 
| 

the 
[ 


be no T' here. (3.) That an Adminiftrator 


F 
I9 
bj 


Godbelt. 3 3.Vid. Dyer 104- 

f ho leg be ab-feden ommer bo dhinet Bond whe 
died Inceftate within the Diocels of Lanco/n, and the Adminiſtration 
of his Goods and Chattels be granted by the Biſhop of Londen, the 
an > ws: Or Rs nd 
by an Or any particular Dioceſs , it be granted by the 
r Anoonng bor Alma men bl ry yet is 
voidableBy Sentence in the fame Court whence it iflued. 

In Lakewir's Caſe it was held , that the Ordinary of the place 
where an E ty is at the time of an Inceſtates deach,ſhall grant 
the nitration of his Goods, and not the Ordmery of the place 
where the Eſpecalty was made, and the Debe began or took its 
origiral. (8) Alſo the Ordavery may commit it to the Widow or 1, LEO 
next of Blood, or both, dos tron thar fue Cate. 

o Hu 


none ſuch, then to the Parents, Faiber or Mather. 4, If none tuch, 3 1 $46-Thes 
then to Brethers or Siffers of the whole-Blood. 5. If none fuch, the twocher wwe 
then to Bretbers and Siffers of the half-Blood ; or to the whole + *ex: 4» 

and half-Blood both. 6. If none fach, then to Uncler and Awnrs. pon admin 
7. If none fuch, then to the next of Kin, though more remote : grneed, of the 
Or in caſe none of theſe ſue for it, then the Ordinary may grane So ore fon 
Letters #4 Collogendams, or Letters of Adminiſtration to a Creduor ing . of 
ſuing for it ; or to a ſtranger , ſubjeQt to a Revocation by the next 9/23. 2».Dyer 
of Kin to the Inteſtate, that afterwards fue for it; (9) or in Pogban 14. © 


forme Cafes to a Retiduary Legatary. (10) Co.8.t14.Co 9. 
A Leaſe in Reverſion for years was granted dr 
Inteftate, his Wite afhign'd itto C. and afterwards took Lerrers of giz. 


A. acknowle a Recognizance to B, who made C. his Exe- _ 
cutor, CST Go Extent againſt 4. and before Inqui- 
lation C. a!ſo dirs: After the death of C. the Sheriff takes the 
Inquifation, and then D. takes Adminiſtration de Bonis now Admi- 
—edetns Liberate , and had the Lands delivered in Ex- 
tent. In this Caſe it was held, "Thar if the Liberete had been 
awarded and returned , and then the Executor had died before his _ 
Entry, that then and in fuch Caſe the Adminiſtrator ſhould have (739%: « ke 
had it, and might have entred. (22) me Beans 
In 


pr — <1 pa— pi — — ' _ 
. 
— Execaiers and. = Part 


( 14) Dyer 168, 
Lit. #ro, Sect, 
169. ans his bands, be muſt accompe =o rn for the ſame. 


04-41 Av. (13) 
cpa The Adminifirace of the Goods of £. hack Judgment for « 
Debe due to A. and dirs before E \ his Exe- 


not have a Scire Facias to ve Execution of « Judgment 
(46) Yelr. 24; bad nd recovered by dans and Adminiſtration. 


divers Obligations to the 'Teſtators Creditors, and afterwards took 


Hutband : And the of the Court was, That fo much of 
06 Hh cg Jes. 92 Goods of the T as amounted wato the value of the 


and undertaken for, the Hutend might retain as his 
TC own. (16) 


pig Ia the Oef « Probibiicn granted to the Ecclefafical Court, 
for granting Letters of on to « Siſter of the halb 
Blood , when gbere was a Brother of the whole Blood who kued 


9) Mic. 24 Car. _ 
« bes *4, 
T4? a bs 
CaiS HAMA i 


0} Tris i447. 
is KL. Hara lt 
& tCedien's 

"= nut or Cite Seyias x54 5, 


in another vid + Jocun Bus 


| ing the Mi A. lagro, 
y of the Infant, may be committed to the Mother ; and the gy jonth't © 

fame ſhall ceaſe and be void, when the lofant is of the of 

Fourreen : But fuch Adminiſtrator cannot fell the 


mods of the Infant, andanot to its prejudice. (x) a 
Note, i was reſolved per Curiam, an Adminiftr , 2t0n du Prince's Cain,q 6. 

rante miners atate of an Executrix, was not within the Stature of 

21 H.$. of neceifity to be granted to the Widow of the Teſtator, ' Mills fon 


becauſe there is an all the while : Otherwiſe, if the Exe Gown, fa 
cutor were made from a time to come. (7) Mobs 25 +. 


An Infant was made Executor, and Adminiſtration was grane- 
ed to another durante muners atate of the Infare , who —_ 
Aftion of Debe for money due to the deccaſed, and had the 
fendant in Execution, and then the Executor came of full age. 
It was moved that the Defendant might be diſtharged our of Exc- 
cution, becauſe the Authority of the Adminiſtrator -was determi- 
ned, and he cannot acknowledge fatifattion : And it was faid , 
That he was rather a Bailiff to the Infant, than an Adminiftrs- 
tor : But the Judgment of the Court was, That though the Au- 
Es CT the Recovery 
and Judgment did remain. ('z ) dts. 
Ls. Account be by an Adminiſtracr darenxte OS x 
atate againſt the De as Bailiff of ſuch a Mannor ; it was *** 
found for the Plaintiff : It was moved in ſtay of Judgment, That wa, cas 
it is not ſhewed, that the Execuror the Infant was within the age Welk & Some's 
of Seventeen years, andit might be he was above the age of Se- — yu 
venteen years, and yet underage : but the Opiniun of the Court © 
was that it ſhall not be fo intended, unles it be ſhewed , that he Yrihs Ga 
was above Severceen years ; and cfpecially when the Defendant _ 
had admitred tim to bring the Action , and had pleaded to Iflue. Re poets. 
Hk xz Berwecn 
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vert 
ron Cre. 4 
pe-4. 


(4) Cr. 91s 
(4a) C16.4.91919 
Pe wan ver hawnp” 
ks 


{4) Yeas 4 3% 


(4) Lanch. x46. 
Cas Taacss 
Ge 


wlll. 44 a CB. 


Between P. and $. the Caſe was: An Infant was made Executor, 
i hings were deviled , and Ad- 


, 
afes, unlefs were good and 
moving thereunto , as in cafe there were no other 
Goods fave the Leaſes , wherewich © the Teſtators Debes, 
which ought.of neceiley to be peidghe Laxkes may wo that end and 
purpoſe be fold, otherwiſe not ; bur Beaſts and other things which 
— y fat Beaſts, Corn, or the 
like, may And of this Opinion was the Chief Juſtice of 
Debt as Adminiſtrator of B. upon an Obligation, the Caſe was, 
That the Inteſtate died in Lancaſkire , but the Obligation was at 
Landon at the tine of his death , and the Biſhop of Chefer, wa 
hoſe Dioceſs be died , comminied Adminiſtration to 7. S. who 
the Defendant ; and the Archbiſhop of Canterber s 
committed the Adminiſtration to the Plaintiff > And this Relcatc 
was pleaded in Bar, and it was « demwrred. Warbertas, 
Every Debt follows the perfon of the Debree,, and Chefter is with- 
in the Province of Tk, where the Archbiſhop of Canterbury 
hath nothing to do. Anderſon, Where one dies who hath Goods 
in divers Drocefſcs in both Provinces , there Canterbury ſhall have 
ive; ctherwiſe there would be rwo Adminiſtrations 
i which us Res mandites. The Debt is where the Bond 
*, bcing upon a Specialty ; but Debe upon a Contract follows the 
Dn 5, he Daberr, 214 hls res hack been oftenticas 
agreed , . And if the Archbiſhop of Canterbery 
hath not any Prerogative in Twk, but that feveral Aiminiftrations 
ought to be commited , yet at leaſtwiſe Adminiſtretion for this 
Bond jo be | — Archbiſhop of Canterbury 
wherefore the Releaſe is not an | 
An Adminiſtrator ſpecial, darante Mineri atate of an Executor, 
may not « Term, nor fell Goods, excrpt Rena peritare, of for 
neceſſry, for payment of Debes 5 but may fur and be furd: (1 )Yer 
it hath _ doubted, whether fuch an Adminiſtrator muy ofent to 
- (2) 
there be rwo Executors made, whereof one of them i within 
age, and Adminiſtration be granted durieg bus Aunerity * In fab 
caſe one of them may not bring an Aſtion mn kizown name,but the y 
mult both joyn in the Aftion. (3) Andit fuch an Adminiſtrator 
durante Munert atate, commit # Devaftavit , or waſte the Goods, 
afrer the Minor come of age (that is, of age for an Execurorſhip, of 
of Seventeen years:) In fuch Caſe, he i to be charg d upon the 
ſpecial matter, and not ay Exccutor of his own wrong. (4) 


4 


L 
I 


Cue 
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One pollefied of Cartel, Corn, Moveable.goods, and of a Leaſe 
fore of Lands, made his Will , and thereby made his Wite 
Executrix of all his Cattel, Corn and Moveable-goods, not mer 
tioning what ſhall be done concerning the reldue of his Eſtate , 
and made no other Executor. The Wife proved the Will, and 
Adminiſtration was commirted to her emu 1167 mm Cn 
Crediterage pr adit. (her Huiband) & cur Teffamentuns quali 
rereung; comcernent. The Queſtion was , Whether this be a gene- 
ral iniſtration commited, or only an Adminiſtration of the 
Goods of which ſhe was made Executrix. Berkley Juſtice held, 
That it was but « ſpecial Adminiſtration, becauſe it s Bunoruns , 
jurium & Creditzorum pr edict, (the Hutband) & predift. Tifte 
returns concerns. Burt the ter opins the Court was, 
That it was a general Adminiſtration commirted : For Turiaw 
CO Creditor wn art 
ex 
ment, for there be not any words ut Dibts, as Creditornns imports. 
(5) 

In Debe brought by an Adminiſtrarrix , an Adminiſtra- 
ns Ge Biſhop of &R. The De aded an Ad- 

miftration commirted to him by the Dean and C of Can 
terbary, [eds Vacante, becauſe the Intcitate had bens Noatabilia. 
The Plaintiff replied , "That the fGGid Adminiſtration was repeal- 
ed: And t was adj for the Plaintiff : tr. Becauſe the De- 
fendant did not ſhew what b.ns Natabilia the Inteftate had in 
certgin : And it hall be intended he had not hens Netabilie , and 
ſuch Adminiſtration is but voidable. 2. Becauſe before the Re- 
peal of the Admiaiſtration by the Aarropelitan , the inferiour Or- 
dinary may commit Adminiſtration ; and when the Defendances 
Adminiſtration is repealed, it s void «+ inits: And inthe prin- 
cipal Cafe it was refolved, That whereas the Adminiſtration was 
cummuted ro the Obligor, that the Debe was not extindt, becauſe 
it is in ancthers right : Otherwiſe itis, it the Obligee himſelf made 
the Obligor his Executor. (6) 

Debe againſt the Defendent, 23 Adminifrator of F. he pleads « 

againſt him as Executor, and befides , to fatizfie that he 
hath not any Aſſets. And it was thereupon demurred, and adjudg 
ed to be a Plea, and he ſhall not be twice charged ; wherefore 
it was adjudged for the Deferdane. 

Debe againſt the. Defendant as Adminiffratrix of T7. H. her 
Huband, upon a Leafe to the faid T. by Indenture for years, and 
how the Defendant is Adminiftratrix to him : And for Rent-ar- 
rear aker his death the Aftion was brought in the Debet and Deti- 
net + Upon Nat-gailty p\eaded , it was found for the Phintiff, and 
naw moved in Arrcit of Judgmeut, That the Declaration was out 
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general words , and the word (Ez) ſhould be ,,, ric» ca 
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amuntration. | 


it a Lay-man be preſented to a Benefice , albeit it be « Nullity in 


L 


be drawn into que» 
thee was 4 

of the Ad- 

« appearcth 


gramed 


Continuance ; and thertfore 


until « new Continuance afrer. (2) 
taken to a Declaration , becauſe the Plaintiff 


| not be void by our Law, but 
which notce ought to be given 

be otherwiſe in the 

was mt 


I was refolved, the 
Deferdant 


Deprivation, of 
of it, it was after the laſt 


tg fr 


| 
t 


to the 


Exception 


: 
: 


LES 


[ 
} 
I; 
1 


TEE 


. 'Y 
]Þ357 
g.53*.4 


our Law 


the nme 


Except 


Prefadents in this Court; (wiz. BR.) andin 
ns COR 


þ— 
232 F535 


kt it was held, That # an Admini- 
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property of the Goos of the Inteltate to that value were 
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that afrer his death the Defendant 
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the furs cantamed in 
and for the reſidue had promiſed to the par- 


Ove. And by the opin 
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Verdict was ledged in —_ 
; but LE TS 
ations had been allowedche Court did give Jadgment for the 


eco Adutetfizncr © ene Fin That Ad- Mich. 16 & 15 
miniſtration of the Goods of Philips was committed to bim per MH runs 
Advian Vane Sacra Theor Dettorens , fach » Gay apud Coagas.s. 
meek, and the Plaintiff recovered in the Common Bench by de- 
fault ; and Writ of Error was thereon brought , and the Error af- 
lagn d,becaue it is not ſewn that ane was Ordanary of Moammaarh, 
nor that the commuting of Adminiſtration appertamed to him ; and 
in regard it was in « Declaration which ought to be certain, and he 
is not a Bilbop, nor any perſon who may be intended to be the Or- 
dinary, the ] Anyone mn 

It was move the Queens Attorney , That the com- #4 57 ts 
af aaniatnies beg ekng of the Ang, , although he $2 
had not Goods in divers Dioce becauſe it is in his Province Sneatwih. 
wherein he hath Juriſdiction, it not voud , | bur only voidable by = 


4 
Debe upon an on of grteges op net hn = 
Defendants was Out lawed , the other pleaded , that he who was Lou nn 
Out lawed, was made Executor, and folly proved the Will, and YWpger + 
Adminitrey , end that the Delendune us Servant uno him rook 
divers of the Teſtators Goods by his Deli 
ment had fold them, Abſque bee that he 
or in any other manner; and it was t 
- = +3 bh becauſe he doth not 
the Ordinary , nor conk;fſeth any 
which he conſe is net nay Admniienie, and > n6. 
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Court, "That the Enccuricn was velh, and that the Defendane 
ought to be diſcharged, Qais Errenici emenevi ; for that the Ler. 
ters of Adminiſtration being revoked , the Plaintiffs power is de- 
termined ; theretore the ground of his Suit being overthrown, wr. 
his Commiſſion , be bath no Authority 


(hill nat have Execution thereon, CLLDISITI= 


Qaed Nets. And therefore if whe Adminiſtrator of A. B. for, and 
have for a Deb: duc to A. B. and then dic , the Admink- 
ſtrator the Goods not Adminiſtred of 4. B. may not have a 


Save facies upon this Judgment , but muſt commence the Suit de 
vows. { 1) 

Debe. The Caſe was, Rent was granced to Baron and Frave for 
their lives, the Rent was Arrear, the Baron dies , another Rent is 
Arrears, the Ferve dies Inteltate, and her Adminiſtrator brings Debe 
for the Arrearages due in the lite of the Bares, and after. All the 


committed by the Dran of Lachfield, and it ſhews not by what au 

thority be commited it, nor that he was Lect allons Ordinariss ; and 

went ts Ar ; ben cl, wi Mowng'r 

micnds not us Authority , bring without Buy 
CT SEES CITY by » Biſhop is 

enough, without faying that be was Lacs iilans Or drnarus, 

be intended , nd & the Preidano wane ty tan ba © 


Bar of Replication it is vicious. wad.35 H 6.46. 

Debe brought againſt C. as Adminiſtrator , and |] there- 
upon; and now moved in Arrcit thereof , That this Ation was 
brought by an Admuziſtrator, who ſhews, That Adminiſtration was 


to him by the Archdeacon, but ſhews not what autho- 
habe had to commit Adminiſtration ; and in 

"IT HS.1 3. and 35 H.6.45. were cited. And the difference 
is where Adminiſtration is commutted by the Biſhop or Metropoli- 
tan, an} whereby one who hath s peculiar Jurifdettnon ; for in the 
laſt Caſe he cught to ſhow bow be hath his power, Plowd. 297. 
hex) altiargh it be after Verdict , yet it is not holpen by the Sru- 
tute of 15 Elitcap. 14 being mance of ſubſtence and not of form, 
as it ' was adyudge.t . Cutts and Beaners Cale ; but the Court held, 
that # was well enough ; and they fad, That the Hooks are of Pe- 
cul, tur x cannct be witendied, that they have any authority un- 
cha it be hewn: But the Auhdeacon is Ocala Ege/crys : And de 


*we Ordinarco be © to conmut” Adminiſtration : and it was ad 
3-:gce for the Plainat, 


An 
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An Executor recovers Debe, and dies Inteſtare * The Ordinary Wh 13 6 4.he. 
commits Adminiſtration de bends new, ec. The Adminiftrator hall £00 ow 
not have a Scare facies on the udgment, but a new Action of Debe as 14 
as Adminiſtrator to the firſt Teſtator, who is now dead Inceftare. 
And when an Exccutor is made only from a day to come, the 
ddniaifrecen in the een thee ant be grazed accerding to che 
ySrarute. (1) fil haw $1£% 

A man lets a Leaſe for years, the Lefſee Covenants for him and 
his Aﬀigns , that he will not lop nor top the Trees during the 3a te 
Term : And after the Leſter dies lnceſtares, and the Ordizary com OY 
mitted Adminiſtration to 7. B. who loppd the Trees ; whereupon 
the Opinion of the Court was, That t wane breach of the Cc» 

, for that an Adminiſtrator is an Aiﬀfignee as well 23 an Exc- 


Bur rhe Trw fy fac | W'4 
of Dew 1904 tri Wars 


WIL v3 16 
Sowny verl. BY- 
t» the Ordizarice difiratien , the Grod thas Pronkd ro- cn Eon * 


Mich. c.4 hy 
& Wo Yokes 
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pleaded, he was never Executor, nor Adminiltred as Execuror ; nep. ws. 54 
whereupon they were at Ifſus ; and at a Niff Proms it was found by 
« ſpecial Verdict, That he had received Seven pound Drbe due to 
the Teltator , and made an Acquittance for the fame, and took in- 
to his poficiſion feveral particular parcels of Goods of the Telta- 
rors , and coverted thern to his own uſe: Whereupon all the Ju- 


Ii s ficey 
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lices refalved, That it was an Adminiſtration ; but at the requeſt 
of Sir Anthony Brows they reſpited the } ; aker the Defen- 
dant died, and it repented the Juſtices that had not given Judg- 
ment. 

14 K4 14 al 


The may ſeveral Adminiſtrations of feveral 
_—— of chafing Goode 29. Þ.6 1.6.18 624 6.38 Ed 4 
Alſo he may grant the Adminiſtration conditionally, as whereas it 
was before granted to F.S. who s now Our-lawed, or « Prifencr oc 
Sea, ec. be may grant it to ancther with an Is ramen, That 
if the ſaid 7. S. return into England, be ſhall Adminifter when be 
returns. 
16 Share nat Tf an Exccutor takes only the Goods which the Teftator in his 
Abe, tir cod. ts. Life-rime took from him per reve, it i not an Adminiſtration. 
Kut ibid 1 If certain Goods be deviſed to « Co-Execurar, and be take 
4 without the aflert of the other Co-Exceutce, it is an Adminiftration, 
becauſe a Devilce cannct take the Goods deviſed withour the Exc 
cutors allen. But where the Teſtzrors Executor or Adminiſtrator 
hath once agreed to a Legacy, © ws it s executed, the hath 
property therein, and fo velted in him, that be may cn- 


crive his part, this may be a good aſſent tothe other for his part. Bur 

if a Term be deviſed to anc, and « Common or a Rent out of it to 
_ ancther and the Executor pay the Rent, or ſuffer the other to put in 
(1) B4e®- 15 Cartel intorheCommon : is no aflent to the Term. (2) 
es fro A man deviſes a Rent to one, and the Term to another, the Exe- 
bx. Gee vert, cutors aflertto the Term is not an «ffent tothe Rent, nor can he af 
ERIE ſent roir afterwards: But if be firſt affent to the Rent, be ray after. 
$45 Ael.hep, Wards aflent to the Ferm. (2) 

A Term of years of . Land is deviſed to one, if the Executor fue 
fer the Deviſee to take the thereol, but for a certain 
time only ; or fays ro him, 1 w*ſh you work 5 a, or 1 - your 
ſhall bave 1, according 1s the Dro1ſe, or the like, tha will amount to 

(1) Cn4a% an in the Executor , and be ag Execution of the Deviſe. (3) 
If « Deviſee ſhall enter into « Term of years, or take any Goods 
or Chattcls deviſed to hm by Will, without the delivery thereot 

by the Executor , he may have his Action of Trefpels againit him 

(4)4 $4.14 { r ſo Gang. (4) The Cafe i the fame, be the thing devited certain 
or uncertan. ( 5) 
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of years is deviſed ro 4. B the Execurors , that 
D. hall have t: This s good affent, by this 
alone hall have ir. (6) Os 
Land which a Teſtator hath by Leate, be deviſed by him tw TOP 
his Executors for life, the Remainder over, there muſt be a ſpecial 
affern theraunto by the Executors, as to a ; otherwiſe it is 
not executed : For where a Deviſe it to an for life, and 
he enter generally, he ſhall be deemed to have it as an Executor, 
and not _——— unlefs he makes a ffecial Election. (7) 

A Term is Deviſed by a man to his Wite for as many years as 


[5] Cote 44s 


ſhe hall ive, and after her the reſidue thereof he dotty deviſe to 

his Son , be makes his Wite his Execurrix, leaves Aﬀers to pay 

his Debes, and dies. "The Wike enters, and chins as Les 
e: for her life, Thisis a good affent in Law to the Deviſe of 
Remainder-Eftate to the Son, 


and doth veſt, not as a Poſs 


a [4] Dyer x14. 
in the Law row 556 


in it 
it a Teſtator « thing which he hath notro "his own uſe , 
nor hath as property therein , ſuch Deviſe cannot be made good 
the Executors affent thereunts. (9) Nor is the Executors 
requilze to « Deviſe of Land ; for without any leave of (#1Fewynr, 
the Executor, a Deviſee of the Fee fimple, Fee-rail, for life or years, *** 
may enter into the Land deviſed : Informuch, that if the Heir 
enter firſt, the Deviſce may enter upon him, and ce& him. (1 0) (49)Cos Liz 
And if s Legacy be bequeathed to one of the Executors themſelves, — 
he may take it without any affent of his Co-Executors, yea, be» 3-145 
fore any Adminiſtration if be pleaſe. (1 1) (1+) Perk. Sock. 
The afſent of any one Executor, where there be more, is ſuf. 175347: 
hcient, and & is the affent of an Executors Executor, as allo is 
the afens of an Inteltare-Execurors Adminiftrator : Or if there 
be ne fuch, the Legazre himfelt upon an Executor Inceſtation or 
nnd ay flame, and affene to his 
own y k Deciarati And where the fame per- 
ob iok Rumer cad Logue, tanwatimes, and abode 
one, yet wave the other. For which Reaſon, if an Exccutor+ 
ns I. and dic before Probate, the Legatees 
all have it, provided it be not in prejudice to a Cre, 
ditor. (12) If Leaſe-Lands be deviſed to an Execcror for life, the v4, 


Remainder over, in this Caſe there muſt be a Special aſſent to 
K,45t0 4 y to ham in Remainder , otherwiſe it will not be 
1 (13) 5g 


Admanitratwn may be committed of the Goods of « Woman, 2x 
Covert, who dies lateftate 5 for pp amp 
100g 
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Aftion, which by the Law arc not given to her Huxband, nor af- 
ter her decraſe are at all javeſied in him 8. Ez. 27. go. 44 


Debr gant an 
A 


rake s poten 
wenfors Caic 


bd 


of St. Dowid and be @ th not Lacs iilins Or dnarms nor and 
; ſed won alecator. For it is incended that 


he s the Ordinary, and © #s the common courſe of Declarations , 
unleſs the Adminiftration is alledged to be commined by one who 
| 7 


If divers perſons 
Fuſe at one time, and forne of ther at another, before the Ordine» 
ry, they may afterwards Adminiſter the Goods of the Tefſtaror ; 
bur if they all refuſe before the Ordinary , and the Orcinary com- 
mits the Admin-firation of the Goods to anuther, afterwards the y 
Cannot the Wil 

A of Ireland, by «n Obligation wade in Ireland, be- 
came bound 4. B. f Landon ; which Fond was in Landes , 
and there remained. 4. B. died Inteftate in Com. B. in England 
The Bilbop of Ireland cummned — 
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A k who reload the Debe.. The of Canterbury 
commured the Admmitration to the Wife of ON ed ho hn 
Aﬀtion of Drbe againſt the Obligor; OE n—_ 
was calunalnadle 3 for that the Adminiſtration commutred 
by the Ordinary of the place where the Obligation is, and not 
where the Debe firſt did ariſe, becauſe it is nor Local. 


C H A P. XXXL 
Of Adminiſtrations fraudulent and revocable. 


1. The Statues of 34 Eliz.cap $.Tomching fandulent Adminiffr a 


fam; 

3 Whether the Hurband may claim the ddmimiffration of bu 
Ineeff ater Wifer Etane de Jure, before ir in prectdeney ts any 
ot by 


i} In what calr an Excextor to the Will, norwith- 
# anding Litters of Admenftration granted tn ance ber 

4 Laners of Admeniffration ener granted, are nt revecable as 
the Or dare: marr will and plea ure. 

5. In what caſe Alt: done by « former Adminiſtrator are goed 
w Law, mrwithfanding ſecond Litters of Adminfftratun 

<4 gramied. 
41 25 rowebung ths Subyett. 


4.0 
ber an Alien may be an Adminiff rat 
'P {gs qd Adminiftrations by the Ordinary , or fuck, 
as by of under him arc thereunto conflituzed , = 
ws! merry (Lerrers ad Coligenduns excepted) that the 
hat 


for the due management and difpotil of the Goods 
ame of ſuch decraſed's 2+ die Inteſtate , or eventually (© : 


And) the Ordinary s power therein , Qt im fore t — 
cumiend'd with Liniezions, yet in other t x lefe even y the 
Law much to his diſcretion: There have not very 
tubel wpon the decreaſe of Inteftares , by an Artifice 
ever colour of Law it elf, to arrive at « Legal tiele , to 
fach Goods and Chantels , with deſign thereby © to pollfi a 
Elkare , as to difpoliefs the Inceſtares Creditors of all fair 


recovering their jult Debes. New ir nem Rnd 
and to obvate the cone. 


quential Miſchiets thereof, the Law bach 
provided , as fullowerh, viz. * Foraſrauch as it is ofkeqput | 


ts Bhy Per 
$43. Lubbener s 
C44. 


Sear. 44 Them 
«ap 8. 


Of Executers and Adminiftrators. Part Il. 


vert Lowe. 
C:oBep. 


Johns 


= of Creditors, that fach perfors as are to have 
© the Adainiſtration of the Goods of ethers dying Inteſtate corn- 
* mitted ro them if (they require it, will not accepe the fame , but 
* ſuffer or procure the Adminiſtration to be tw ſome iran 
* ger of mean Eftate, and not of Kin to the , from whom 


* Eſtate of the Inteſtate into their hands, and yet net fubyect 
*to pay the Debts owing by the faid Iateſtate ; and & the Credi. 
* tors tor lack of know of the place of Habitation of the Ad- 
* miniſtrator, cannot him , or fur him: And if 

* to find him out, yet for lack of ability in him to 
* own Goods, the value of that he 
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« the ſame Goods or Debes , or near thereabouts ( it be 
© or towards fatifattion of fore juſt and principal of 
* value of the ſame Goods or to him owing by the 
* at the time of his deceaſe ) ſhall be charged and 

* Executor of his own wrong , and fo far only as all 
« and Debts coming to his hands , or whereof he i releaſed or 
« di — bn eg will ſatube, ng never» 
_ to for himſelf allowance of all juſt, due, princi- 
* pal Debts upon good Confideration, without Fraud, owing to 
* him by the Inteſtate at the time of his deceaſe, and all other pay- 
* ments made by him , which lawful Executors or Adminiſtrators 
* may and ought to have and pay by the Laws and Statutes of this 
® Realm. 


2- - Before the Delegates in an of Adminiſtration com- 


YR 


to him , and 


Deleanes Tue, mitted to 4. B. Niece of E. F. late Ve tengd The Huf- 


A —— of right it 
not to any of hi Wi Kinded: 51 af 
well by Common Lawyers as Civilians , it was refolved by fewer, 
Whitlock and Telvertes Juſtices, That of righs the miſtrati 
to be committed ro the Huiband,, and not to any of the 
wW —_— > — 
moſt faithful Friend; for as it belongeth unto the Wite upon the 
Hutbands dying Inteſtate , fo it belongeth more properly unto the 
Huband upon the Wites dying Inteſtate : But agreed, That 
the Statute of 2 1 H. 8. not extend to — 
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grant 
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may yet afrerwards even with- 
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ant it to anather ; that if the Ordinary grant Letters of 
Fi dminiſtration na iant then again afterwards grant Admini- 
ſtration of the fame Goods to anather, that hereby the firſt Ler- 
ters of Adminiſtration be vacated and revoked, albeit there be no 
48.7. 14. expreſs words of Revocation, contained in the latter. (c) But in- 
Lin Sre$et deed the Law feems far otherwiſe, and thatthe my 
Dyer 2208s. hath according to the Statutes in that provided, 
AdmTinift 7 the faid Adminiſtration, cannot afterwards, at his pleaſure, revoke 
Shut tene of Hr the ſame to another without cauſe, that is , _—_—_ 
per iniſtration were illegally ed, or where the Ad- 

- miniſtrator cither cannot or will ets like. 
Dach grance d 5. Where there is a former Adminiſtration y granted , 
Levers AS all Afts lawfully executed by the firſt Admini as Admini- 
one who ought ſtrator, are good in Law; and ſhall bind the next and ſucceeding 
- = wee © Adminiſtrators. © For this reaſon it is, that if Adminiſtration be 
the y ought nos granted to a ſtranger, and theriext of Kin fue to have it revoked, 
wo be revoked and the firſt Adminiſtrator (pendente lite) during the Suit ſell the 


Ce tk Goodson purpoſe to defeat the ſecond Admini , and then 
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voked by Sentence, and the firſt Sentence annulled and made void, 
and new Adminiſtration to the Plaintiff. In this Caſe it 
ww reſolved, that the Action did not lie ; and here the difference 
was holden between a Suit by Citation, for to countermand or 


ways a reverſing of a former Sentence ; for an | doth full 
the formes Sentence , otherwiſe of a Ciration : in this 
becuuſe the firſt Adminiſtrator had the abſolute 

Goods in him, he might fell them to whom he would; and al- 

though the Adminiſtration be afterwards revoked, the fame ſhall 

not make void the Sale : C f ) But it ſuch Sale had been by Covin, (7 17 Els. s 8 
it had been void againſt ors by the Stare of 13 Eliz. And pochemi fy ate 
in an Adtion Debe brought againſt an Adminiſtrator, it 

was the opinion of all the Juſtices, That an Adminiſtrator mighe 

retain monys of the Inteſtates in his own hands, to fatizfie a 

Debt due from him to himſelf : Bur an Executor in his own wrong 
ſhould not & retain to fativhe his own Debe. (1) And where an (1) MA. 1+ Ins 
Adminiſtratrix (durante Minori tate of an Executrix) made di- © 3 ond % 
vers Oblig tions tothe Teſtators Creditors , and afterwards took Godk, 216. veld 
Huiband : The Opinion of the Court was, That he might retain © p*- 5. Cout- 
as his own fo much of the Teſtators Goods, 23 amounted to the {9; ok . te 


— — 


broken , giveth away the Goods ; yet ſuch a Gift is good. (6) Micha g. 14 Elie. 

It was ret boon in Carew s Caſe, That if the 0 ——_— 
commit Adminiſtration, he may revoke the ſame without any Sen- 
tence of Revocation to be given in any Eccleſiaſtical Court, or elſc- 
where. 

It was 2d; » That if a Metropolitan grant Adminiſtration nas. ++. aw. 
where the Inteltate hath not Bowe Notabilis in divers Diocefles, it A. inc Veere & 
is voidable, not void. But 19 Eliz.. it was clearly held, That if a "nyo ber 
Biſhop of a Diocefs grant Adminiſtration which appertains to the 

r it s vaud. 

Two Exccutors _ Suir which of ther was the true Exe- Tris. 45 Bis. © 
cutor, the Ordinary (depending the Suit) granted Adminiſtration , * feby*'s Coe 
ic ſeemed to the Court that he could not fo da. We. 076 

5. Sir Upweil Caron, an Alien born, and not made Denizen 
( being n deaaredares + of Holland ) died Inichtare. 

þ The 


= [i Hil if! 


Tee 


til 


YL [Rl oeks 


253 


fi 


Hl rl 5 


— —_— 


Pare IL Of Executors and Adminiſtrators. 
, which in 


Succefhon of other mens Goods 


He41t 
Prelp Him F325, 
$323.26 17 T1 
i FER IO Aber z 


Of Filial Partions. 


ws where te Wl v0 


not proceed by or 


ed pred ro 
which only makes Heirs, and giveth 
= jt nr png —— 


N Adminiſtration of a decraſed's Goods and Chattels doth 


3. What proviſion of Law now in force , as ts difftributions of 


Imuehtates Eff ates. 
"A 


leth tundry to the 
_ 
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134, againſt the Ordinary, (+) and divers have 
trmmodng ingly ; yet notwithſtanding this, it is uſual for the Ordi 


to Children, or to allot and diſtribute Filial Portions to the de- 
craſed's Children out of his Eſtate : If the Ordinary attempe this, 
either before or after the granting of Leners of Adminiſtration, 
it is held by forme, that the Admwniſtraor may have a Protubition 
accord 
ts Or 


Weſtm.o4-+6. & 1. and allot diſtributions of Filial Portions , and therein Prohibi- 


T2 OEETY 
vid Crnp at 
{© WAL 1 4 Jas 
Cake K. How 
flows Can & 


tions not ofren granted at this day. («) For Hill of late there hath 
not been any politive Law of the Land , for the Settlement and 
corrain Allorment of the Goods of an Inteſtﬀre, by way of Diſti- 


Sing Joc. Cobe bution : Indeed by the Cradd Law , fpecial provilion is made there» 
& wiz Cars, | 
Cas. Forher 
keys cate. 


in; (1) inforuch, that nexhcr the Woman furviving her Huf- 
band , nor the man ſurviving the Wite , having berween 


de remure wnlpic. to him or her who doth frvive , and 


%t de ih. 1: (2) For which end, if the Hudband or Wiſe doth re-marry, 


quam Cie plans 
(1) Cor rwmndis 


(42s it 343 Car 
| 


who marr the Widow , ſhi!! be 


ul Ade of the 
dying Intrſtace : the Controverhie twuching 
of Compulfion, as to an Adminiſtrator , in 
| on of filial Portions, was not long fmce con» 


now this Queſtion is fully refolved , and the Contro- 
. f «% That 
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* tions equal tothe ſhare which hall by foch Diftrubution be al- 
* lotted to the other Children to whom fuch Diſtribution is to be $7,004 
© made Oe. And the Heir at Law, norwi ing any Land that 
* he ſhall have by deſerne or otherwiſe from i 
* have an equal part in the Diſtribution with the reſt of 


* bured iy to and amongſt the Children, &c. 
re. 4rd made toll after one afterthe lace lates 
Geath ; nor without ſufficient Security to wen by thoſe to 
whom fuch Diſtribution ſhall be made, for back to the 
Admiſtrator (according to cach ones ratable on) in cafe 
of the Inteftates Debs afterwards fied for recovered , or 


_ Nene ; poenkr : And in the 
principal » % anon was granted to the proceedings (Pb. 167: 
upon the Bond in the Spiritual Court. («) op 
Whereas in the faid Caſe it is That among other Sryles 446. 
things it was refelved , That the y cannot of 

Adminiſtration upon 2 Condition ; yer in P 
ported, That an Acminiftration ma 
and fuch an Adminiſtration, if the 


3737 Bank 1 


Pafiegigel 


is by the Laws of this Realm. 


CH AP. XXXIIL 
Of Right to Adminiſtration. 
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pleaſe. (1) And therefore in the Caſe of « Prohibition { 1) Jeylouftog/t- 
tw the Ecclefraftical Court, for granting Letters of rand, were 

ts « Siſter of the halt-Blood , when « was a Brother of the 
whole-Blood who fred for them. It was agreed by the Court, 

That it is in the power of the Ordinary, to grant Admniſtrac on 

ether to the Brother of the whole-Blood, or to the Sifter of the 
half-Blood , at his election , becauſe they arc in equal degree of 

Kindred to the Inteſtare. (2) It is not improbable , bur that the (7 Se, cnn 
reaſon hereof in Law may be, for that the words { Next of Kin +,.vid Funk as 
i equal degree] mentioned in the Statute, may poihbly be menne ©. kk, 
and intended to refer rather "he quiet remoteneſs of the Eton ne 


—_— 


$64. 4«& wa 
Blood to the Intefbate ( as to the ty thereof ) then to the to- #wg abvidy. 
taliry or partiality of the Blood ; which reſpect they may be -— 
of an unequal degree, though both alike next (in equa] 
to the laccitate in reference to remorter Kindred. Bur if mY 
ſtration be graced to the Huxband and Wikre, where the Huband 
i not of Kin to the Inteftare, but « Scranger. In foch Caſe, it he 
furvive his Wite, be ſhould have all the Goods, and the Kindred 
be defrauded,, which is not reafonable, and therefore fuch Admini- 
ſtration ſhall be voud. (2) 1) Wagh. 'b'4 
+» The Civil Law, a to the Inteftares Eftarte, whether real or 
perſonal, conſiders it all uncer the fame notion ; yes, in this caſe 
« makes no diſtinction cirther of Ages or Sexes; but all that are 
concern'd may challenge an equal proportion, provided they be 
of equal degree, and of identity in Blood, whether of the whole 
or "of the half-Blood. But the Wife was ctherwiſe provided for 
by the Civil Law + (4) Therefore exempred from a Succetfien to at « $4 
the Goods of her Inteftate Huabund. There are but three ordery Mt 
& degr-<s chiefly of Kindred, which the Civil Law doth fpecially 
take notice of: The beft is the right Line Deſcendent, 2s, Chit- 
dren , Grand-children , and © downwards. "The fecond is in the 
right Line Aſcendent, as, Parents, Grand-parenty, and © upwards. 
The third is in the Line Tranſveral or Collateral, as Uncles, Aunty, 
Great Uncics, and © fide-wards ; always remembering that the 
whole-Blood s more worthy than the halt-Flood ; and the nigher 
degree more worthy than that which is more remoce. 
3. Cim/anguimnens, or Con/angumity, and Anat properly > 
called, and ſtnctly fo taken, doth comprehend only them that 
be of Kin by the Fathers &de.(c) Therefore the word Kin or Kiv- (4) Frome & 
dred, is of a greater laticude than Conſongumity, becauſe it comp $4 4 #heeh. 
prizeth Cogwates as well as Apnater, and fo comprehends all the CORE oo 
Relations of both Lines , both male and fernale ; for Cgnars pro- 
perly underſtood, bgnifte only fuch as arc the Mother tide, and 
ot the trmale Line. And here note , that the moſt remore Apm:*s 
or Kindred «4 the Line male in a right Line Deſcendgre, are pre- 
Li teried 


Kindred of the fomele Line ; bus & i but it {+ 
{Xl te. otherwite in « Tranſrerfal or Collars! Line. (4) But as to Land 
jor Bug: 32:3» in Fee, of of Inheritance, the right thereof praders/ wm ener 
deſcends Downwards in « Right of Tranfverfal Line, and never 
(4) Clanvithe ti, Go re-aeend the fame way that it deſcended by the Anceſtors 
409.1. Cour death ; yet # may alcrnd 4 Latere, of or lide-ward, for want of right 

al a pls, Heirsin the Deſcendert Line, (+) which ofters happens. 
ati an Alien born , and not made Denizen , happen to 
Ge within this Realm , having Kindred born beyond Sea, 
and others , though more remore, bore in this Reales ; in tha 
Cafe, an Allen may be Adminiſtrator, and have Admzaitratbon of 
Leaſes, as well as of perfanal things , becauſe he hath ther as an 
Excrcutor in anothers right, and nut to his own uſe : And he may 
be an Adminitrator as well as « perſon Ourlawed or Amntzinted 
on BY , Tay be an Exccutor ; and no Protubition will be in thisCafe, Cf 

x Z 
bn Sr Upwet Sce the Cale as ſapre, cap 'T _—_ 7. 

Caroos + Cale TER Detendant in the Court of Chan- 
* The Defendant ſhewed, That before Adminiftration was 
ao OIbtT he tod me ina Crean bo the Bedkfed 
tical Court, hanging which Caven, the Phintiff obtained Letters + 
of Adminiftration ; of which be demanded }] pendant the 
It was faid that the fame was & cauſe to Ray the 
Suit until the Appeal ſhall be determined. In this Cafe it was allo 
ſaid, That the fame was not like unto a Writ of Erowr ; tor by 


—C a Writ of Errcur, the Judgment is not i 
Tatoagry © until the Record be reverſed : Bur the very bringing of an 
Wileng bby's Appal , is kupenfon of th rt Jodgmem for the prvcipal war 
. ter } 
Bos If ar © Conner exeed egalaft the graming of Letters of Ad- 
* Path, 63s miniſtration , they be (norwnhſtanding fuch Cover } 
BK. Cale tis granted by another, it is at Common Law ; *ot at the 
ahding © over R_— where _ Om 
a Caveat depending) is void. 
an Exccutor dic lateſtate, Admniſtration 
ed of the firſt Teſtator , for now he is dead bot 
Boll. abridigen. 24. 26 BY. 7. Bur if an —_ ———— 
" tae itate, and the Ordinary grant Adminiftration of all the Goods of 
the Executor, he may ddinifier the Goods of the fir Teftaror , 
10 Ed. + 1. Quave, if an Adminiſtrator doth make an Ecner , 
and dirs , hy ks ſhall not have the Adminiſtration of theke 
Guods , but « new Adminiſtration cught to be granted of them , 
14 H. 6. 14D. 33 H. 8. 47. 11. Ce. 5. Brad g. b. Ad) 
And if an Executor , before Probaze of kis Teftators Will, och 
make his Executor , and dir, the Execurors Executor cannut take 
von him the Excution of the firſt Teſtament ; but Adawniſtre- 


Lua 
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tion of the firſt Teſtators Goods is to be granted cans Toff aments 
annexs, D. 21, 23 Elit. 373. 8. 


CHAP, XXXIV. 


6* Succeſſion in the Right Line Deſcendent. 
1. What the | aff mr go i; &, that ſeveral Children 


by ane Fat 4, ds Conjunctim repreſent the perſon of 
that Father. 
% Toa Succeſſion (when the Caſe ſo requires) is ts be computed 


in Strpes, wer in Capirs. 

3- That the Grand-chuld ( Irving the Father ) ſucereds mat ta the 
Grand father ; mor (by the Croil Law) if concerued after bus 
Grand father: death. 

4 How the Sus (accor ts the Choid Law) is, in Cale of 
Children not ail of thens by the ſelf-/ame Parents; and bowas 
Commuens- [ aw. 


1. N,} Ext tothe Widow , this right of SucceiGon in the righe 
Line Deſcendent is the firſt of right to the Admuni- 
firation of an Inteftate's Goods ; for they arc in the firſt place ad- 
miſlible ro fuch Adminiſtration , who are of the ri ine De- 
ſcendent from the decraſed : So that if « man dic » leaving 
behind him Children, Parents, and Collateral Kindred, the Children 
do in the fir place fucceed as to the Goods whereot he died Inte- 
ſtate, exclubvely to the Grandchildren whoſe Parencs are living. 
It s otherwiſe, if their Parents be dead ; for if a man die, leaving 
one Son, and one or more Grand-Children by another Son de- 
craked, theſe Grand-children are admiſſible, togerher with that li- 
ving Son, thei Uncle. And this is Fare 
ſeveral Children of one Father do repreſent the perſon 
of that Father : But yet this muſt be underſtood according to the Chand 
' Law-terms, not wv Copars, but ms Stirper only, that is, not accord- q= +> inet. 
ing to the ſeveral branches,or by Poll,as we uſe to Gy, but accord- fumes x. 
ing to the one Commun Reece of thoſe ſeveral Branches ; and theres = 4. & Cages 
fare put all the Grand-children together, they can have no paater go <2 Gnne 
proportion among thera all than tingly 9 ather , 4-4. 
were he then alive. $0 that ia the forefaid ate, the Eſtate iwto be Of com wid ® 
divided into two equal parts, whereof one moiety is due tothe as ©. Conc, 
San, the other mowt y to the Grandchildren, to be cqually divided ot quot cap 


amongit them. (s) And this Right or Law of Repreſentation holds Hon i 3 == 
i= njucus on the right line Deſcendent 5 (#) contrary to the opt» 1.4aps 5. nw 354 
Ll! 2 
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nion of the Famous Bartel, who held, that it reached not beyond 
the Great Grand-children. 


ther aw Stirpes, not us 4, that is as aforeſaid, not ng 9 
the diftint number of fevers] Grand-children, _— 


(rand-<hildren by each decrafed Son to the Inteſtate ſhaki Comun- 
dom, and amongft them all reſpectively have juſt that -, 
which their reſpedtive Fathers or Sons to the Inteſtate could chat- 
lenge,it they had been alive at the time of the late 


decreaſe ; fo 

that rwo + have no more than one 
. to the Inteſtate , could have no more thas the 

Son by whom there is but one Grand-<child , in caſe both the Sons 


hal living when the Inteſtate Gird. Indeed , if there 


] 


reaſon why Succriſon goes i Sterpes , not as 


Bey fucored not in their own right, but in the right of their An- 
cr 


(9nry ds Fathers death (c) So that a Grand-child conceived after his Grand- 

Sect inet. Fathers death, is not in his own perſon by right of kntation 

{ac to the Civil Law) admiſſible to foccred bis Grand- 

(4) Grate — Father: (4) And that which tiherto hath been faid of Sons and 

Tap 4.3. 96.16, Grand-Sons bolds true in Law as to Daughters and Grand-deugh- 

Cota 32> cory, who arr equally with the other «dmiflable to = Succedfion of 
Parents Goods 


Ji. x, ws. 4: 34, their Imeſtate 
& licrs, tuft &s 


lecond : In this Cafe, each of them ref wely fucceeds (accord- 
ng to the Civil Law ) only tothe of his own Father , but 
(Gn 24 ali of them y to their Mothers. ( f)) And this alſo by the 
i lame Law true as to the Grandchildren by fuch Children of 
each Marriage Chvely. Otherwiſe it is, if © nun hath had rwo 
Wives, with and Children by each of them,and dic lneeftace, 
leaving no Relit or Widow ; for in this Caſe, all the Children Þ 
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both Wives ſhall equally ſucceed to the guods and Chatrels of their 
Father dying Inteltate. 

In the Caſe of a Prohibition ed to the Eccleftaſtical Court, 
bor granting Leters of Adminiiration to » Sifter of the hal Blood, 
when there was a Brother of the whole Blood , who furd for them. 
kk was agreed by the Court, That it is in the power of the Ordi- 
nary to grant Adminiſtration either to the Brother of the whole- 
Bluod, or tothe Siſter of the half Blood , at his Eleftion , becauſe 
they are in equal degree of Kindred to the Inteſtate. Bur if A4- 
miuftration be ed to the Hunband and Wite , where the Huſ-. 
band is not of Kin to the Lateſtate , but a tr + In fuch Caſe, | 
# he furvive his Wite, be ſhould have all the , and the Kin- 7 
ded be defrauded, which is not reaſonable ; and therefore fuch Ad- 
miniſtration hall be void. (g) 


— 
—_ —— 


CH A P. XXXV. 
Of Succeſſion in the Right Line Aſcendent. 
t. Whether Parents, fecially the Mother, be next of Kin to ber 
Child. 


z The mutbed of Sueceffan (by the Croil Law) in the Right 
Lane A/cradens. 
j- How the Succeſſion goes by the Cruil Law, when ſome of the 
Collaterals concur with thaſe of the Aſcendent Lane. 
4 Whether by the ſame Law the deceaſed” s Brothers and Brother: 
Children may concer with their Parents to the Succeſſion. 
' Orwithſtanding that Maxim at the Common Law, That 
Interitance canncs laneally Aſcend, yet is the Parent more 
nigh of Bl-od to the Child, even by that Law, thas is the Uncle. 


4) Ard by the Civil Law, us the yon and be in the firſt 4 Lick Te 
degree of Kindred in the Line Deſcendent: Sothe Father and Mo. * + 
thes are in the firſt degree of Kindred in the Line Aſcendent (+) & Grad Cognun 


To confticute a Kindred, it is ſufficient that the Relations do centre 
and agree as alique tertis , of How from one common Head or 
Fountam, or fpring from the fame Stock or Root: "Thus the Fa- 
ther and the Daughter , the Mother and the Son, the Mother and 
the Daughter, the Father and the Son, they flow from one and the 
lame Fountain, they ſpring from the ſame Root , wit. the Grand- 
lather ; and therefore ure of Kin each to other. And by the Laws 
of this Realm Parents are reputed to be of Kin to their Children, 
and the Mother to be of Kin to ber Child; therefore by the 
Sta» 
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Cont = If Adoker be of Kin co ber Child? bath teen mix b controverred 
(4. de $© amongſt the ableſt Lawyers ; and inthe cloſe of all, afrer much dif 


pet it hath been | in the ve, wit. That the Mother is 
% dann. ob in Foe of Kin to her Chad (f) Avia © remarkable Cafe of the Dif 
07) Bow. Abridg Soffeik in Edward the Saths time, where an Adminiſtration was 
t adwinit. ws promted awey from the Mather to « Siſter of the half-Blood. Ac- 
0 rs. cording to which Juigment , divers other Adminiſtrations for 
nw ont, veral years alter were granted away from the Mathers, to the Bre- 


This emarteble r4oen and Sifters as next of Kin. Notwi all which, the 
Ree Law indeed bring all that while quite & than was pre 


pur wes, Whe Gifed; at laſt the Truth prevailed, and the prafiice now tr . 
who nt every where given for the Mother, that he is of Kin 
ought ww heve to her (g) who dying Iffurikts wd Inceftare, the Admeniſtre- * 
i Ainitrs. con of his Goods may be commirred to her as next of Kin,accord- 
in Gatadonn, ing © the Staruze. Or f he be Ibories, but not Inecftare, and ma 
$5 £1.46 wid kerh his Kin his Exccutor, of bequeath the refadue of his Goods 
—_ to his Kin : The Mother in this Cate s adeniffable to the Execurrix 
I Crt Gl, cm doflmrcmenr aby 
_ the ' N the other ne 
© 4 Siguer © of Kin. (4) Tate 
Cotati (1) It the decrafed leave no Children , they in the right Line 
ce wits Alcradrat do by the Civil Law focceed ham , but in this Order 
de L nd Firſt, the _— Mother fauccred equally _=_ excluſive) ”- 
Too” all others that we s mare remote degree 5; or the Mother , 
mic. the Fiaker ho ner alive; orche Fucker only, f the Mother be dead. 
rn CO) And if there be feveral Parents of « diftint Line, who we 
$44 que] im degrer, but unorpas) im manber, thry fuccred according to 
Ga Bl ther Stock or Root , not according to their number ; thus the 
1. Cw os Grandfather by the Fathers fade all have ws much = both Grand- 
tuu7 ent. farher and Grand-mother by the Mothers fode. (4) But if the Ps- 
"— revits be in an unoriua)l of d$-:er4 degree , then the right of Rev 
"Graff bid. prelentation doth crafe, and the nigher (hall ever exchude the more 
my remote. "Thus the Father exchudes both the Grand fathers by the 
$oorffeb toes Fathers and Mothers fade , and the Mother both the Grand-mor 
CER en | 
$3. There arc of Gene of the collateral Line, who by the Civil 
Law do concur with take of the Afrndent Line; for the Bro 
thers and Sdters of the & cred Go fares him, together _ 
i 
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Father and Mother : (=) And the Succefſion when the Hrothers | aye td 

concur, x proportioned according to their number. i'm) Rur "e 1» Geelakitd 'Þ 

there be divers Kindred of the fame degree to the Inceſtare hoſt = 75 4e $a 

Father is dead, whereof forme are by the Fathers fide, others by Jy x out de 

the Mothers fide, as if the deceaſed leave a Grand father by his Fa- het ab trek 

thers fide, and a Grand-father and Grand-mother by the Mothers : (nonnnt nn. 

In this Caſe the Succethon is noe proportioned according to their 4s Suc.ef progr. 

number, but it is to be divided into two equal parts, and the ar 

Grand father, by the CO one moiety , the reſt ,,..5 mu). 

the other moiety. And it it happens, that her with thofe of * wy*tng Ob- 

the Line Aſcendent, and with Hrothers of the ohole-Blood ce TSR 

decraſed, there be the Sons of other Brothers of the whole-Blooi 

deceaſed : In this Cafe, the Sons of fach Brothers decrafed hail 

ſucceed together with the others, but not according to their num- 

ber, but according to their Stock or Root ; that 1s, thole Sons of 

fuch decrafed Brothers, (hall among them all, have only that pro 

portion which would have come to their Fathers , # they had been 

alive. G) Here nor, that this s meant only of the Children of © ## $44 

fuch Brothers decraley , therefore the Grand children, and others Cans 

more remere are not admurted together with the Parents, and Bro- 

thers and Siſters of the decraked. (2) (3) Graf & Ca 
4- Brothers and Sfters only of the halt-Blood to the deceaſed, ve i yes 

do not concur with the Parents in the Succetſion. (4) Thusthe 

Grand-Father in Succeifion to his Grand-child doth exclude the & #uh. kh.aus. 

Brothers of half-Blood to fuch Grand-child, unle6 the Brothers 

be of the fame Blood, and of the fame fide with fuch Grand-fa- (4 Pp Kor 

ther. (r) And if « man die Inceſtate, leaving « Mother, and the quran aronn 

Children of his Brothers decraked behind him , the Mother alone (1 meynard bb. 

ſhall facceed to the Inteftare, (+) wnleſs there be other Brothers *.<ap +1 

of the deceaſed then living ; for then the faid Children of the ITY 

Brothers deceaſed hall concur with the Mother. (tr) Thus Bro» is joiiertn 

thers and Brothers Children may concur with their Parencs 

the Succeſhon of the deceaſed, but all other Collaterals, arc 

cluded by the parents ; informuch, that the Uncels both by the Fa- 

thers the Mothers fide are excluded by the Grand-father and 

Grand-maxher of the decraled (#) (43 Devii Canlth 
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CHA P. XXXVL 
Of Succeſſion in the Line Tranſverſal & Collater ct 


I. The Line Collateral is rw fold : In which Lane the Tas Re- 

_— - ran only ow Brothers Children, nit in hs 
BE nt na etnies 
Fo eh i ine ip fo 


4 How far and ts what Degree Collateral Kindred may 
ſmecred rach mhber. 

5. How the Sac got in caſe the deceaſed leawis we Chi. 
dren, but K any by the Aſcendent and Collateral Line 


, is Line do fail (a) And the nigheſt degree to the decreaſe in the 
__ Deſcendert Line do lucceed fhrft ; but that failing, then the nagh- 
£419 eſt of Kin in the Line Afrndent And wthough Brothers Onil- 
dren of the whole Blood 45 ever exchade Brothers Children of the 

half. Blood, yer this Fa, Repreſent atmait in the Collateral or Tran 

verial line holds only in Brothers Children , not in tre Grand- 

rele Capriet Children. (b) Sothat if A. dic , leaving behind him Childers 3 
Wh.y-.129 One Brother deceaſed, and Grand-Children by ancther Brother ſoy 
_ deceaſed, theſe Grand-Children of the one , are exchadted by the 
112548 &— * Children of the other. (c) For in « Tranſverſal or Collateral Sur. 


verde $occrt: #> ceifion the Son alone doth the Father , and then onl 
nas, When the Controverſie is + ing the Succeffion of his Uncle/d) 
co Filel Commil: not of his Great Uncleor others of an higher or farther 


y 

H_. off. (e) But when the Children of Brothers deceaſed do concur 
{d) ibidiefs. with other Brothers of the deceaſed, then they all ſucceed accord- 
on ig ing tothe Stock or Root, #nd they draw no more than their Fa. 
+ Pral.y 0.4. ther ſhould have done if be had been then alive. (f) And by the 
(NGofl laid Law of Repreſentation it comes to pals, That Brothers Chil. 

dren who are in the third Degree, are by way of Fition ſuppoſed 
qNovelrry, tobcinthe ſecond Degree, and fo are preferred before the Uncle: 
SPL.8 Cafes of the deceaſed , who are in the fame thi-4 cegree. (pg) 
61 tamy " 4 _ Tranſverſal or Collaterel Line this i a perperual 
Ru'e, That they are firit to be admitted who are of the whole- 


Blood 
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Daughter by one W ite, and D. a Son by another Wie, dies ; B. 
fuccreds him, and dies Iffuclefs : In this Cater, C. the Daughter to 
PF and Siſter to B. by the whole-Blood fuccreds ham , and nut D. & th L« <5. 
the Brother by the hal-Blood. (5) In like manner E. having F. * #14 
» Brother and wo Sor, vin. G. by one Wite , and H by another mg 
Wike dies : G. fuccreds him , and dies Iffucicfs : In this Cafe F. awem t ju 
Uncle to G. (who s of the  whole-Blood) fucceeds him, and —_ 
H. Brother to G. the halt Blood. (+) But if F. allo die Iffbe- 6 Linetinid 


Caſe we muſt follow the Rule of Law, the nigher in degree ſhall 


—_—_— + and if there be in the fame 
degree, they arc fonts af Fer rb to number, no. 
Root or Stock, and that without diftintion of 


= 
being had only of the Kindred it fel (7) Again fppoſe there 

vere three Brothers, whereof rwo of the whole-Blood |, and one 22S. 
of the half Blood : Iftheſe rwo of the whole-Blood die , each of ++1 

them leaving « Child behind him , whereof one afrerwards dies 

alſo , and : In this Cafe the furviving Uncleis preferred be- 

fore the other Son W} the Brother, albeit that Brother was of the 
whole-Blood to the Father of the deceaſed. (mv) So al the Uncle 


of a decraſed is before his Brothers Grandchildren , ann 
albeit the faid children proceeded of a Father who was Cond.,,.x 


of the whole Blood tothe deceaſed, and the furviving Uncle but #-r—wm—_ 
the half-Blood. (#) Fur in the Collateral Line the being of the ©** 
whole or half-Blood is not conhiderable Brothers Chil- ,,q_..i oeac 
dren ; for then the nearneſs of degree, not w whole or half- yz. 

Bloed is conſiderable : So that aithough a Brothers Son of the 
whole-Blood hall exclude = Brother of the half Blood, yet even 

the Children of Brothers and Sifters of the half-Blood , Ex 

clude remoter Kindred of the whole-Blood in the Collateral Line. 


Brothers Sifters, nor their Children behind him : In this caſe + the 
M m Uncles 
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(p)$. ule. 1+ 


de Succefll. Cog- 
nat. 


Uncles and Aunts concur in the Succeihon, and exclude all other 
collateral Kindred , brcaufe rhore arc none others m the thard + 
gree, as they, After theſe, then do facceed the great Uncle and 
the Brothes Crand- children, to wham the deceaſed was a great Un. 
Cle, all an a parity, becaute they ere in the fourth degree. And 
here note, Vw Nether ws and Naeeces fucceed together with they 
Uncels and Auns in the Goods of their Grand Father © 2nd 
Grand-mather, yet on: y ter fach a proportxon, and tor fo much as 
ſhauld have come to their Parent, if he or (he had been alive; 
for it @® in a conynd, nx in a diſtiact ſealer, that the Tar K pres 
ſentation 1 here in force. 

4 Its a Queſtion how far, and to what degree collatcral Kin- 
dred may ſucceed cach other. The Civil Law puts a d ference in 
tus calc between collateral Kmndred by the Maic Line, and colla- 
ecral Kindred by the Female. It is fad, that Rindred by the Fa 
thers ſide may even in collatera's, fucceed even to the tenth degree 
incluſive, and by the Mothers fic tothe fixth degree. (p) For 
the Kindred by the Mothers tide is not extended fo tar as that of 
the Fathers fide, becauſe, that by the Mothers fide is only behold- 
en to, and hoipen by the Frater , or the Pretorian Law; bu 
that of the Fathers fide hath alſo the Civil Law to confirm ir. But 
this difference or diſtinction being of no uſe or praftice with us, 
let us not miſtake upon this ground, and thereby without cauſe , 
occahion our Theory to brget an Errour in Prattice. For in very 
deed, this difference or diſtinGtion is now removed by the Civd 
Law it ſelf; for whereas the Old Law of the Dige#s and Codes 
did diſtinguiſh betwern Kindred by the Father, and Kindred by the 
Mother, now by a later Law of the Novels , his diftcrence or di- 
ſtinction is aboliſhed. 

5. Laſtly, ifthe deceaſed left no Children, but Kindred by the 
Aſcendent and collateral Line : Then for a yo clearer difcovery 
of the right of Succellim, diſtinguiſh thus ; wit. Either he hath 
only Brothers of the whole-Blood, or only fuch Brothers Chil- 
dren ; or he hath Brothcrs by the halt-Rlood, or fuch Brothers 
Children : In the fhrſt cafe, the Brothers only ſucceed ; in the fe+ 
cond caſe only the Bruthes Children ; in the third cafe , the hai 
Brothers *#nd fuch Brothers Children fucceed equally according 
to their Stock or Root, not according to the number of their per- 


(pL Prams fons. (4) Likewiſe if one dic, leaving one Brother and three 


de CL 66. 


Children of another Brother deccaſed of the v hole- Blood , the 
Brother alone ſhall have (as formerly dechired) as much «a: the 
laid three Children ; and theſe do fucceed exclulively to all other 
co:latrral Kindred. Al Rroathers of the hult- Blood do cxcluce 
other cuiaterals Aforndent » 4» Unc , Aunts, wintinr by the 
Father or the Muthcers hide , and that without dill .1ctiuvn of Sex. 
(7) 5 
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(r) But put cale n man dies without Children or Parents , leaving (* Authde ha 
one Rrother by the Fathers fide only , another Brother by the — 
Mothers fide only : For inſtance, A man having had two Wives, ©q Cle haves, 
and a Son by each, dies; and the ſecond Wite takes another Hufe 32> <tc. 
band, having = Son by him ; then if the Son by the ſecond Wife 522 
of the firſt Husband dies , he leaves a Brother of the half-Blood 

by the Father, and a Brother of the half-Blood by the Mother : 

In this Caſe, the Civil Law fays , that the Brother by the Fa- 

thers ſide ſhall ſucceed in the Goods that came by the Father, and 

he by the Mothers fide in the Goods which came by the Mother, 

() and both of them cqually as to all Goods otherwiſe acquired z (,, cod. det 
but our Law knows no fuch dGiſtinCtion , for they ſhall fucceed dar le oder 
equally, being equal in Degree and equal in Blood , becauſe by ——_— 
Marriage all was inveſted in the Father. 
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Of Legacies and Derviſes, 


CHAT © 
Of Legacies and Deviſes in general. 


i. bat «4 Legacy & Deville it- 

2. What are the Rrquaiſites ts toe waking of a good Devi't 

1 bet ber 15 move cambider able at ts Lig ac ws, tbe tinue of mak my 
the Tef ament, or of iis Tiftatirns death 

+ In what Cart Lig aca: and Dewi F are proper:y REV uer 4s 
bs. 


i, Lagecy, called 2 Devi/e at the Common Liw,le) is Twms 
"= part ir thang ov th "gs given or 44 Law, oo Dove 


cicther by « 7; chator in his Teftarnent (wheres 

man Execute is appomted } to be paid or per- 

formed by tas Executor , #) of by an Intcftate 1 5 1. tat 
in « Codiot or Laſt Will (wherein 1 Executor © 2% 


, , WTO 
1 apporntcg ) to pan or periurmed Www an Admumſtrator. C) de Coticit 


The word Drvi'e us fpecw'th wp" pr zrcd} to @ Crifr of Lands; the © Lab hr RT, 


Word Legacy to a Grit of * huts, though both arc uſed pro 
mikwoully : For a Devite i fd to be , where a man in his T otts- 
ment giveth or brqueatherh is Gods of this Lands to another alter 


de pre Carl ill 


hs decree. (4) Ohferve, it i formerly fod , That a Legaey © famenr 


Ss Oo 4, wv 
s 2 particular I green b C [ T1. WW vis a of 116 44: þ ©» it 


er ef, TFOE icconbrg t© thr Civil La * a @ #4 4445, wid 
ts Wwinnn «& & fs randerrd uy reread Herw; wrat tome 


14 3 4 Law Ts bs the Elam $1 & | EY is & AD LAKK ks + 


| man hike or traniker bes wing Rivic © > (yt wpon 1 
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al words ) the Kindred which were at the time when the Te- 

hament was made , are not {© included , as to exclude fach as 

were his Kindred at the time of his death. (wv) AlGf « Teftator 93 6 
his Moveables, fuch only are underſtood to be _O 

od as were the Teftators when he made his Teſtament. 7) iſe (4) 044-1 6 is 

if the Teftator bequeath Releaſes to all his Debrors, there are no 2a 3 wh 

more comprehended in that Legacy than were his Debrors when Cones s nana 

be made his Teſtament. (+) Or it he give to « certain Hofpiral all (© awet 4 

bb aanays le the Bank , or in Bankers hands , after his Debts & Ty 7 coll 

pax, there be at that time @ 1000 +. in their hands over and +7 

above his Debes, and he lives fo long , that at his death there is 

$000 & in ther hands above his Debes: In this Cafe , there 

s only 10001. due by that Legacy to the Hoſpital , becauſe the 


'£ 
%= 


ge —_ 

of 1 rant when he made his Will: And adedicr pt 
the II 
for the there. quity, jor. 
fore if | to be 

buile, t the tame 

within the Teſtament, 

but And it the Teftator nomi.. 


nate 20 are to be admitted, un- 
lefs the Bi ſhall rnd them whe for the fame. (xz) AIG if he (an cs 
bequeath all his Moveables , having at that time Fruits of the 
Earth not the Soyl , which yet afterwards and be- 
fore his death : In fach Caſe, fuch Moveables pas 
not by that they were not Movrables at the time, 
of making the Teſtament : (4) But this is not uncontrovertable ; (4 alas Cond 
for in tha point are ſome of the Learned of ancther Opi. ****>* 
nan | h © many pieces of fuch & certain (put cate 
Coyn, doth riſe or fall in its value ; the Legacy Cools 15h s 
in that caſe ſhall be eſtimated , as the faid Coyn was in value at ©, nel 4rs 
the tirne not at more or lefs (7). (+) Oldr, Cond 
if they, fuch things O_ 
into t y are not within be Lego 
that . (7) And here obſerve, that what has been faid as to the aan pin 


making the Teſtament , holds true likewiſe , and © isto 3; als '®, 
be underſtood , as to the time of making « Codicil; the words Ct 45094 
whereof are chiefly to be referr'd to the time of the muking there- —_ 


of: Informuch, that in caſe by way of Codicil a man bequeath all Contanangs. * 


his wearing Apparel to his Wife, and after fore tract of time makes 
«Wil dds no more ——_— pals by that Codicil (fp 
n peting 


_— - — —— _———_ 
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bi vert in prin Not when he 
6« Log 1 


29.9 12var, Colledtive, a Herd , Flock, and ts like ; 


ting of increaſe and decreafe, 
tors death is more to be 5 
when he made the ; Teftator 


pole of the profits of his Eftare, it 
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for the Devifee may noe take the Legacy and ferve himfelf, but it 
muſt be delivered to him by the Executor. (&) So that the y 0s 
hath no remedy by the Common Law for any Legacy of Goocs 
wie bequeniad except (1+ the Lyw fays) in cate where fore 

: thing (as the Teſtarors Horſe, Signer, or the like ) is 

athed : h oe if the Teitator willerth that his Execurtor ſhall 7 ws 

fell his Land, and pay foch and fach Legacies out of the proceed pmim nn 1* 
of the Sdle thereof ; in fuch cre, the Legataries may fue at the 
Common Law for the fame. And therefore it one deviſe , That 
his Executors (hall fell his Lands, and with the money conung of 
the fale thereof, hall pay fuch and fuch Legacies or furs of mo- 
ney, in particular to fuch and fuch perfons by name : This is noe 
(us ome affirm) fuch « Legacy as for which a Suit may be com- 
menced in the Ecclefraftical Covrt : Bur for this (Gy they) every 
one that lays claim to a therein, may take his Aﬀtion of A, 
compe for it, after the Sale thereof , againſt the Executors. (1) "I 
The which is contradicted by others, who affirm , that they mult 
fe for ſuch Legacies in the Spiritual , or Court of Equity ; for 
that they may not have for this an Aftion of ys ghd , 
the Executors at the Commen Lew. (+) Indeed ly ' __ x 
properly, Legacies are recoverable by Suit in the Ecc þ. Dyer 144, 14% 
cal, though in ſome Caſes they are allo recoverable in Chancery g) (En oc 
And it is «ferred, That if one deviſe his Loaſe-hands to his Son, 
except 10 {. to be paid out of it for Portions to Is Daughters, 
that this is « good Legacy to them ; and if his Son be Execuror, 
the Daughters may fue him for the fame in the Spirmoct. 
Court , or Court of Equity. (4) But if a Leſke for years de. (Pulte. 1 ou 
vile his Term to his Executor for his lite , the Remainder 
to A. B. for the reſidue of the Term , and the Executor en- 
eweth , and d:cth Aſene to the Legacy, and then dicth, and «fter 
the Exccutors Executor doth take the profits of the Land, and 
keep out the ſecond Legatee: In this Caſe it feers,, he may have 
an Attion of Accompe againſt the Executors Executor at the Cone» 
mes Law for the profits of the Land. (5) But if another doth (43 oyer 155. 
chim by Deed of Gift, the Goods a Legatee Coth fue for , this 
may be tried in the Ecclefiaficel Court.(6) But it the (=) Legacies (1144.4 4 
be hed to be paid out of Leaſes, and not out of Feetumple (m) wich. s F. & 
Lands , then the may likewiſe fue in the Eccleſ. 2200 90% 
#ſtical Court for the fame ; (») For though Legacies arc to be ſued & ++ $i. Co. 
for in that Court only , yet the Ordinary cannot take Cognizance Pony X 
of Free hold deviſed. (+) And whereas it is fiid, That the Deviſee («nov s. nep. 
may not take the Lepacy and ferve himfelt, but that it muſt be *- pore 14. 
delivered to him by the Exccutor, yet the Law is otherwiſe in 01090 hs 
cate Lands, or any Rents, or other profit to be taken out of & $«.b4.- +4 
Lands, be deviſed wo a Nan in Fee fimple, Fee-tail, for Life of * noe wn 


- p 4% 
N Wo * Year*, 


——_ 
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[ Years : For in theſe Caſes,the Deviſee may enter mo, and take the 
(o1Potte thing deviſed without the Executors leave for fo doing. (p) 


$574, x5vy, Us 
Cube Lapin Us 


n 


CHAP. IL | 
Of Deviſers and Deviſees or Legataries. 


1. Who may be a Deviſer or Deviſee of Legatary. 

3 What —_— are meapable of bring Legataric. 

3. Whether an Inf ant is the Wemnkb may be a Ligetary ; of @ Fore 
Covert to ber own Hutband. 

4 Whatber Baſtard: may be Legatavies. 


r. R Egularly every one that is qualited to make a Teſtament , 
may make a Deviſe of the ſame thing whereof he may 
make foch Teſtameat ; and whoſoever is diſabled to the one, is 

diſabled to the other alſo. And therefore Infants under the 
of 21 years may nut be Deviſfors of Land, me of Grabs nnker 
the ace of 14,5 to the Male, or under the age of 1x years as to 
a Teng oe. the Female (@). Nor may « Woman under Covert Baron deviſe 
na telt quiber her Lands to her own Hurband, or to other with or without his 
—— conſent (+), Nor may an Ecclefruftical Perfon or Member of « 
Body Corporate deviſe the Lands or Goods which they have in 
Jets. i er right of the Church or Corporation (c). So that every Devifor 

roll & 1 wk. © cught to be a perſon qualified to deviſe, and that boch in « 

de Tee. ML. of his perſon , and the thing deviſed; he muſt alſo have at the 
Polk as DE. me time Animas Tefandi, and the thing deviſed muſt be foch 
i) Cole fop. Uk, as # devilable. And as to the Deviſce or Legatary , all fuch by 
— _— the Civil Law as are uncapable of Inherzances and Goods are cx- 
© rek. $2. Cuded from being Legararies or Deviſers, and indeed from being 
vu, Exccumors. But every one by that Law that may be made an 
| >” Heiror Exccuror, may alſo be a Legarary or Device : And as to 
1. any others, no Deviſe may be made (4): Yer with this diffe 
1 rence, that the Executor muſt be a porſm capable , bath when 
v4 4445 the Teſtament is made, and when the Tcfator dirs (+) : But ic 
aq; _. fulhcient for the Legatary that be be capable at the Teffzons 
: Cond. death ( f ), For where the Deviſce of Land, or Legatary of cruods, 
brdrowas Loon or the Executor of a Will, hall happen to die before the Dorite 
+ _— or Teftaror, bn that Cafe, both the Devite and Will arc vord 5 bb 
» gn $ fomuch, that nenher the Heir of the one , hor Exccuror of the 


5» as. br, can hay any claim to the thing Cevitee or bequrathecl1 p 
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Common Law it s otherwiſe ; for there @ Deviſe or 
y be given to all perſons to whom s Grant may be 
forme frw Caſes : And the Deviſe ough nIIn gant 
in Law at the time of the Teſtators death 
Man deviſe Lamds to an Helped, or the like when there 
at the Teftators death, t afterwards made or 
h Deviſe is null and void : reaſon is , becaute 
at Common Law arc Purchaſes, and he thut taketh 
, muſt be capable to take the fame when it 
him b y the Purchaſe. 4. by the Common Law 
ie Deviſee ought to be capable at time of the death of the De. ©,nm4n . 
hich holds alfo true by the Civil Law : Hence it is, that 4.44 4&2 #119 
man may not nor give lands to his Wife during Ta 
the ture, becauſe they both are but one perſon in Law, yet 44.05.30. 
by Cuftom heretofore he mighe , and by Statute now he may oak tas 
ISLES GETTING to have in Fee-ſumple, or otherwiſe , "1 Dikibes 
Deviſe taketh noteffe&t till the death of the Devilor , 15392 2.37 
— hey are not one perſon. (b) So then, regularly, whoſo- 25*19534 
—_ a Grantee, may alſo be a Deviſce or Legartee (;) T” 
For which reaſon a Commonalty not Incorporate by the ———_— 
King's Charcer to purchaſe Lands , is i - therefore if a 
man deviſe Lands in Fee to A. life upon a certain 
Condition, the Remainder to certain men of a Fraternity , upon 
the ſame condition, not Incorporate by the King's Charter , and 
enabled to purchaſe, ts ada ds (&) Therefore « 
Legacy given to an unlawful Colledge, is void ; tor by that is $)Mken 
= a | Societies , Fraternities , and other Ot ——— 
ble vor fo confituredb by the Prince , and therefore is 
do —_— — — a Devile may be 10 an 
_—— rendred incapable by —_— 54 
Cl bad Heck La Legacy is void if it be given 
to an Heretick, Apoſtate, Trayror, Felon, perfonsExcommunicate, 
Ouclawed perſons, Baſtard, unlawful Colledge, as aforeſaid, Libel- 
ler, Sodomite, manifeſt and notorious Ulſurer, excepe in forme 
ſpecial Caſes. And yet it ſeems, that a Deviſe of Lands to any 
fuch perſons T good within the Seature of Wills (7) Likewik @; Dyer. 465, 
an uncertain perſon can be no competent Legatary, no more than 14A. vic 
he is of being an Executor, informuch thatit « man bequeath any PRASEM 
thing to a perſon by « certain name, without other defcription of 
hs perſon, and there be more than one of the fame name known 
tothe Teſtator. In this Cafe, neither of them ſhall be Legatary , . 
by reafon of the uncertainty. (»») Hence it is, that Deviſes made in gots 
« theſe words; wit To ho beſt Friend, of to his buſt Friends , J« aaGrina 
are void Deciſcs. (#) Or to his Son 4. B. when be hath two tees 
Sons of the fame namg, uniks you can help it by an Averment , (*) Cakes 8: 
which 


ils 


:| 


FH 
7 F 
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the Teftator meant. And therefore if « Dr 
unto two of the beſt men in 


4 
q 
" 


4 
ha 
THT 


" unleſs it can be well proved, « 
ſrftion to the one than to the other (q): Or 
of making the Eledtion 


7: 


or 
- <A of aeftion, the 
ing his life, and atrer him « 


Legataries : (5) But # & be deviked 


FF3 Of 


Cs: = Jas retick 


{*) Laos opor- doth not , 


90) Fine. Abrid ver 
nets the party Our-lawed were bryond the Sezxzr the time of the Our- 
Verbaregs. lawry being (3) Or unlefs there were forme defect on 
(11 B44 omilhon of three Proclumations in foch Caſes by the Statute re- 
gz Wards quired : (£4) Or unleſs his pardon be obtaned,, wherein the words 
of the Pardon ought diligantly to be conbdered j (4) for by force 
4 


Pare IL. Of Legecies ond Devſes 


279 


wiſe a perſon Excommunicate a of being a Leg” Gert hem 


tary, as unadmillable by the Ordinary to commence any Suit For is Kub.de Telka, 
a ine bi at p ler fach $ Excom -- - 7 =» 


If one deviſe to an Infant in his Mothers Womb, it is « $8 Mail 
pond Devil —— Grans, or Gift: For Cat a 
thoſe Caſes , there ought to be one ability to take preſencly, Cra=s. 
or otherwite it is void (c). Nor is it void by reaſon of uncertain- {2mm 
TO _CC——— — 


ele tn wil nes £496 ne Fr wh 
certain, becauſe the event will reduce it to 4 which 


reaſon fuch UNCETTain et ge mgm— bras 
may be Executors (1). And if one deviſe bis Land (1) © wer ex 
a uribue de 
cond. tloat#ie Als 
of 4 Son, which is born af $4 @izits oe 
for that now ſhe 25,2508 & 


_— _ 
I 'Logunre » (f) ye under this Afec 27. 
on! 


cr AR Crump 


ID 
are capable of be- y2 Goa £ 
Parents, © far ry 


y for their c:ovenient futentation, or for 32 
ie alimentation and relief (b) i Le I 
atutes of this Realm full ag TI Ine 
OT ECEES man as well by Deed executed in hs & 

lifecime (4), us by his Laſt-Will and T ; to be executed /SbE 


without reſtrant. And by the Civil Law the lawful Children of $792 4 15.04: 
Baſtzrds may be Lepararies to the. Adultcrous Grand father (=), bares ds +6. 
but not to the Ince Grand father (# In like manner by 9 tons 


4 9 of vo 
=p ——raa= IT (4) 4% Tis. 195 + Q) wil deaGrnne fees & ratio cy 
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CHAP. IL 
Of Words and Expreſſions ſufficient for Legacies. 


I. Av; wer the Tiff ators mund or meaning tt expreſi'd 
o mnplced, are [uſo for Legacier. 

2. Ligacits are nit deflreyed by words impertinently uſed by the 

Tiff ater in the S—_ 

J- words carrying @ falſe Demenfration , ſhail not witiate 
and null the Lagacy ; alle bow this 11s be nderftoad. 

4 Whether a Lagacy may be bequeathed only by the Teftators 
Signs, Becks, or Nadi, when be can ſpeak articulately. 

7 ber @ Lagacy ſhall paſs by words only Implicatory of 4 
comer 1m. 

6. Is acins the Tiff ator — word, 
4 | ny Lf he es than Les umplied by Deed:. 9 

7. The Tiff ators words by "ay may be ſuch, a1 make 
the Lagacy greater caſtally, thaw be plainly exprefi'd Origi- 


nay. 


1. I F a man in his Laf-Will and Teſtament fays, I do give, be- 

queath, deviſe, order or «ppoigt to be paid , given or 
delivered ; or, My Will, Pleafure or defue is , That he ſhall have 
or receive, or krep, or retain ; or, I diſpoſe, or aikgn, or leave fuch 
a thing to foch a one ; or, Let ſuch « perſon have fuch a thing ; 
or any other words whereby the Teftators mind or meaning of 
bequenthing i expreſſed , or ſufficiently implied , ſhall be G;gnif- 
cant enough whereby the Legacy ſhall pats , provided no ocher 
legal Obſtacle rand in the way ; becauſt it s not in Laſt-Wills 
and Teftaments as in Deeds ; for in Deeds the words do fall under 
s Rrifter Examination than the intention , or the mind; but im 
Wilk and Teftaments the Teſtators mind and meaning is more 
vahuble, and of more cfhcacy in Conſtruftion than his words, fo 
long us the Interpretation of his mind and ing hold z Con- 
Fenty with his words, nor i: oppugney by any other part of his 
Laſt- Wil and Teſtament. For a Teftatur is not linured to any 
form of words or phrafes , in declaring his meaning and intent , fo 
as they be but fgn:ficant enough to make a diſcovery thereof, with- 
out repugnancy to afly other part of his Will, 

2. A Teſtwor in making « Bequeſt, may polibly fpeak fuch 
WOrgsy 2% may b- very wrpertinent + Yew and m therotel ves alroge- 
ther untruc, and yet the Legacy not deſtroyed : As thus; wt. It 
| give ang bequeath my Fietd Loaug-erre to A. B. beyond, above, 

Q 0 b. fhdes, 
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beſides, more then, or over and above the Black-Horſe , which 1 
had of him in conſideration of the Ten pounds which he owed 
me: "This Long-acre is a good Deviſc or y to AF. albeit the 
Teſtator never had any fuch Black-Horſe of him, and aithough he 
never owed him any fuch Ten pounds ; the reaſon is , becaute the 
ſaid words, | Above, Beyond, Oc.) in this ſenſe , and in this caſe 
— are incluſive, and are fo to be underſtood and interpreted (#) So 
K. qui ire Fde that words meerly impertinent or ſuperfluous , hall not prepudice 
Potprales. % the Legacy, unleſs there be other Circumſtances therewith,that can 
ic L.y.c.y-s induce « violent preſumption or proof of Inſanity of mind in the 
T=—rllbwy* | 
veal 144. fee 3+ A falſe Demonſtration (hall not vitiate a Legacy : Informuch 
regrin.de Fidel that it the 'T'eſtator , who hath bequeathed nothing to A. B. do 
Commillartus. fy, That out of the Hundred pounds which I have bequeathed 
; to A.B, 1 do give Fifty to C.D. If in4his Cafe it be queſtioned, 
Whether any thing be due to 4. BY and, What is due to C. D. 
The Anſwer is, Fitty pounds are Ce to C. D. although no- 
thing be here bequeathed to 4. B. becaulc a Legacy ſhall not be vi- 
tiated or nulled mcerly by a falſe Demunſtration : But to A. B. 
nothing is due ; becauſe it was not the Teftators mind to bequearh 
any thing to him, but rather to lefſen or diminiſh it , it any thing 
had been given him : For a Diminution , Acemption , or taking 
from in ſuch cake hath its operation to evince by how much the 


— 


(b/L14-% 1:6, not by how much the more the Legacy is due(b). Fur if the 


4m IF Teſtator fay, I bequeath 100 L. to ABbcfide my Field Long-acre, 
In this Caſe Long-acre is pref..med to be bequeathed as well as the 
Hundred pounds. And whereas it is here faid, That a falſe Der- 
wonſtration doth not vitiate or make void the Legacy : Under- 
ſtand it thus, that is, it the Demonſtration be altogether and total- 
ly falſe: Butif it be falſe only in part, then the Legacy is void 
&)Keba#. adl. only for that part, and it may hold for another part (ce), Toth 
— may be added a Caſe, If the Teſtater fay, | bequeath to A. B 
verb.Sign. the Hundred pounds which | have in my Cheſt ; there is nothing 
(6) L& _—_— duc to AB. and the Legacy is void, it it be net in bis Caeſt (4) ; 
4. "UL becauſe he that fo ſays, Goth not bequeath a hundred pounds limply, 
but the Hundred pounds in his Cheſt: And theſe words £ HRicb 
are in bi; Chet, ] do demonſtrate, That the Teftators rxcaning was 
to Sequeath rather by way of certainty , as to the Species or Care 

peer, than as forthe quantity, 
4 It the Teitaror fay, 1 depure fuch a thing to 4. B. or I affign 
OE PIP ſuch a taing toC.D.this is a guod Bequeit or Legacy (fr): Yer with- 
Prafur plib a al here obſerve , Thata L Kacy may be given or bequeathed on'y 
Prafampt. 163. by Signs, or Kecks, of Nods, by the Head, Hands or Eyes (fj. Bur 


4) dance, i,s, £155 is more clear and lefs dubirable , when a Legacy in fuch man” 
UL 4.64. 1, ner is left by a Tcltator, who by reaſon of the violence and fur 


Frect 
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prize of ſome Diſeaſe is deprived of his ſpeech ('g ); at leaſt of (7 Corr ap, 


cum 154 lib. :. 


—_ articulately, though not deprived of his ſpeech totally (6). vicgefotue 

= =p cn DT who though he can ſpeak () Mach. ad 
ly s | doth bequeath oy Saas or _ for ſorue are I 

of That fuch cannot Legacy in that man- 

ner (:): But this is commonly rex 2 is more unſound Opi- ® + 7 —_ 

nn (4) Now i Legacy i ws then underſtood to be left 1 in this caſe, > va _ em 

when the Teſtator being asked by ſorne one, whether he will leave <-+2-1.2. 


a Hundred pounds, or fuch a himſelf or ſome other, Wag at dt. 
doth not an{wer to the Queſt by Signs or by Nodding + —< 
his Head , ſhewing a > pay Send he nb gg 643.64. 


other motion of the body , doth plainly diſcover his Will = 
Pleaſure therein, with fuch clearnefs, that the contrary cannct ratia- 
nally be inferred therefrom : For the Law takes a more exat no- 
drool the Teſtators meaning , than of his words; and therefore 
is ſativhed, if that meaning and intent be'known , though without 
words. 
5. Suppoſe the Teſtator ſpeak only after this manner , wiz. If 
my Son A. B. marry with C, D. let not my Executor give him a 
Hundred pounds ; whether from theſe words by the contrary fenle 
is the Legacy _—_ Hundred underſtood to be left to his 
Son A-B. - ad contrary Condition ; 442. If he do noe marry 
with C. D. "This is held in the Aﬀrmative (/) Yet this would 0) Manzic. Ly. 
not hold if he ſhould appoint an Executor after this manner , and **” 
fay, It my Son 4. B. marry with C. D. let him not be my Exe- 
cutor, or one of my Executors : The reaſon is, becauſe an Exe- 
cutor may not be infticuted , nor the Ofhce of an Executor infer- | 
red only by Conjecturals (wm. Again, a Legacy taken away un- | — 
der a Condition, is not only from thence underitood to be given 
under the contrary Condition; becauſe a Legacy duc only under 
a Condition , = not be argued or interred trom a contrary fenſe 
by force of a bare Ademption, but by force of a Legacy former! 
he Cen 2s may not be underſtood ro be riken away ” nn. 
on fails , but only when the Condition takes place or 
felt ( (n) (a) anni. tc i, 
6. In Caſes doubeful rouching Legacies, and the T-ſtzrors mind 
or meaning as to the fame , recourſe muſt be had rather to what 
he doth expreſs by words , than what he doth ; unply by any Als 
or Deeds, when there appears any diſcrepancy berween them. 
Heiice f ſe a Parcnt having divers Sons and Dwigitcrs, doth 
appoine hem all has Executers, and to his eldeſt Laughter doth 
deliver all his Kcs and his Signet Ring, which ke commonly uted : 
And having dclivered theſe to her to keep, duth withal order 
and allign, * *T hat his fiid Daughters, Son or Ser” ant (be it cx- 
preſly ether) ſhall have tuch —_ Moneys oz other things - 
0 z 
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gs and under his uſldy Whether in ths Ca 

to veath to that eldef# hter what- 

$ parer plaridus, ſoever is under Lock, ſhut up, or ſealed. The Apr in the 
Ede Leguia, Negative (6). 


ſtator to the Son of him w 


happen to be his Fathers E xecutor, he 
trom that Debt which his Father owed to 


(p). 
(q)If halo © i to one and his 
iſce di yet his Adminiſtrator ſha! 
clear ; wiz. That alr h 
ment , who was principal in the Be- 
| not limited to the perſon 
Aſſigns. 


TIER pn now Chief Juſtice of 
$) Wick 24 Ellis, * * . . 4 od 
Weak Go Eng ngs , of one b a Letter expreſs his 
Seat. 56 HKi45 
« Wills. 
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CHAP. IV. 


Of Conditions and their Reſemblancies incident un- 
to Legacies. 


1. A falſe neceſſary Demenſftration d.th witiate @ Legacy, but net 
6 faye ſuper flaws Demon tty atioa. 

2 Parity of Operation berween a falſe Cauſe, and a falſe 
Demenftration ; and, Whather a falſe Cauſe doth witiate @ Le- 


acy f 
1 Iobether 4 falſe Condition duh vitiate a Legacy. 
& The difference berween Modus and Conditio. 
5. In what Caſes the Word [| ] doth not amount to « Cow 
dawn. 


1, Hat Conditiois , or by what words it is expreſſed or im- 
plied, with the ſeveral kinds thereof incident to Te- 


ſhaments , have been formerly hinted at (s). And as a Condition @ Sopre per. 1% 
relates to Legacies , it is fuch a Quality added or annexed to the ©) ** 


Deviſe or Legacy, as whereby the thereut is ſuſpended, ill 
ſome future event , whereon it depends, doth come to paſs. For 
in the bequeathing of Legacies, as well as in the anti 

Executors , there is for the moſt part, cither that which the Law 
calls Condatis, or Modus, or Cauſe, or Demenffratia; The two for- 
mer whereof , refer to the time to come ; the rwo later, to the 
time preſent, or the time paſt. And a Demon/tration is inſtead of the 
name of paties or tiingaand > OE NS SOIIIE 
nation, whereby either the perſon of the Legatary, or the Legacy 
it ſelf is demonſtrated : For which reaſon, a Legacy isnot ren» 
dred void or null , meerly by ing it by a falſe name or 
through a meer erroneous Appellation only demonſtrative, fo as 
the thing thed be certain, and perſon of the Legatary not 


uncertain (6). Underſtand this , when the Teſtators errour is 0a 4.4 ques 
ly in the Proper name of the thing hed , and not io the laſt. de Legainn, 


name Appellatroe : As , having a commonly called 
Rarr's , wich he intenus to deviſe, doth deviſe it b 
the name of Long + Meadow ; this Devile , notwithſtanding fuck 
crrour , s good : Otherwiſe it is, in caſe the crrour be in the 
name Apeiiaizrve of the thing bequeathed ; as intending to de+ 
viſe a Meadow, doth deviſe his Orchard, or his Vineyard, t 

that Meadow may be converted to an Orchard or a Vine : 
The reaſon of the difference is , Becauſe the names Appellative 
of things are immutable, as being cver the fare from the be- 


. . 
Oo - 
gaming . 


HC 


as 
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ginning ng : But meer Proper names are ca of, and ſubje pt 
(1) Cde Legit. 1. to various alterations (1) So Ikewifſe as of « talſe De. 
= 7 —- monſtration, which doth no more viciate the Legacy, than if it were 
(©) Falla, 

left. ited. 


given by a wrong name(c). As, it the Teſtator fay, I bequeath Bu- 


| EPI ap own Breed, or which was a Fole 


my white Mare : "This Legacy is good, t he were not of his 
own Breed, or a Colt or Fole of his white Mare. But underſtand 
this only when the Demonſtration is too tull or fi and nut 
of a Uemonſtration which is no more than , and which rc- 
ſpets the very ſubſtance of the thing bequeathed. Now a Demon- 
fration is id to be too full end fipartinors , when it is added to a 
thing certain and ſufhciently ——— which would 

mly without any ſuch addition of that Demon- 
poly cum gen wie cy febeiie of Donn 
what is here faid, wiz. That a falſe Demonſtration doth not vitiate 
the Legacy. And 23 a fuperfluous Demonſtration that is in it ſelf 
falſe,doth not vitiate the y, when it is fuch a falſe Demonſtra- 
tion of the thing bequeathed ; fo neither when it is added to the per- 
fon of the Legatary (4). And here not, That « Demonſtration hath 
more , Forceand Operation in it than a meer name: And 
therefore | Teſtator hath rwo heers , the one married at 
Landes, vit. AR. and the other ied at Terk, viz. C. D. doth ay, 
That! h 1004. rw C.D. my Daughter, which is married at 


{e) Pap. Noe. 1, Londen: In this Caſe, the Legacy of the 1coL in due to A B. (4) 
ne Gc Logue Jn like manner, « Demonſtration by the Quality is of more force than 


(f Rebufi. de 


that which is by the Confines, Bounds or Limits of Place : There 
fore if a Teſtator doth bequearh his Cherry-Garden, being in ſuch 


, m — 9 37 , and Gur, albei 
—_— LT pn, ry 


but a falſe neceflary Deraonſtration that doth vitiate the 

and that which Our. the thing it 

; t us, (as in the haſt precedent 

h Ten s which I have 

unto A.Bnothing is due to him if it be not in his Cheſt; 

OO ne —_ dx dvr 

or ſubſtance of the thing ir ſelf bequeathed ; which being limed by 

re ov mm mn 5 Sr if x be not there, bop will pre- 

ſame it to be no where : For albeit regularly a meer Demonſtration 

hath not that efficacy in Law #3 a Condition, ing each from &- 

ther,as far as a thing that is done,doth from thet which is to be done; 

yet if the Demonſtration be fuch,as withour which neither the mean» 

mg of the Deviſor, nor the thing deviled, can be intelligible, and 
foch Demonſtratizn be altogether erroncow, the Bequeſt © voud. 


> What 
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2. What hath hitherto been faid of a falſe Demenfration , the 
fame in Law may be applied to a falſe Cauſe, ora falſe Gremnd 
or Reaſon : For a5 LEgacy s not vitnated by a fu fluous fate 
Demonſtration ; fo neither is it by the addition of a falſe Caufc 
or Reaſon. (g) And as by a Demonſtration it is fignified to whom 
and what is bequeathed : So by the Cauſe or Reaſon itis ſhewed 
why or wherefore it is Wks be Hence it follows,that it the 
Teftator fay I bequeath 1004. to A. B. for that the Structure or 
Building of his Houſe was profecured and went for card or the like : 
In this the Le gacy is due, though that Cauſe were not true; 
(b) yea, whether the Teftator did or did not know the Cauſe to be 
falſe ; 6) unleſs the Cauſe be fuch as is inherent withand taken for 
the very ſubſtance of the y it felt : In which Caſc,a Bequeſt 
or Legacy is void by a falſe Canvſe ; or unleſs the Teftator de 
clares the Cauſe conditionally , that is, in the fame manner as a 
Condition uſes to be declared, as by the word {If} As when the 
Tefſtaror fays, | bequeath a Hundred to A. B. if he hath 
raken care of my buſineſs in Lowdew : Forevery Cauſe, though it 
be conditionally fpoken, or after the manner of a Condition , 
yet it refers to the time paſt ; whereas a Condition refers to the 
time to come. "Therefore it is very material to Conlider, whether 
the Teſtator doth expreſs himfelt caufitively , #s by the word 
( Becauſe) or Cmditionally , as by the word | [f ] For it cond 
onally, and the Condition be under a Faility , then the Legacy is 
not due ; burit may be otherwiſe though the Caufe be falſe, unicts 
it can be proved, that the intention of the Teltator wat otherwite : 
Now the mind or the Intention of the Teftaror may be proved 
cither truly or prefurnprvely ; truly it the Tecftator fully to 
expreſs hamfelt ; prefumprively, when the Cauſe doth refpect or 
refer tro Confanguinity or Allnity : As, when the Teſtaror Lys, 
I bequeath a Hundred pounds to A. B. becauſe he is my Bro- 
ther or Kinknan. (4) Others in this pornt of « fiiſe Cautc , Go 
diſtinguiſh berween an impuliive Cauſe, and the final Cauſe, and 
conclude thus wiz. T hat the mpultive Cauſe doih not vitute 
the Legacy, but thata tne! Cauſe doth. (7) In ail which Vars- 
toh and Doubrs, the "Teftarors niind and Meaning. , ſo far as is 
rujomilly colligible , muſt rurn the Scale. To conclude there- 
tore this point * It the Teftator fays I do bequrath as Hundred 
_ . breauſte © Kern me «a Hundred pornus , thas Legacy 

olds not if the Cauſe be falle: Yar it he lays, I do bequeath 
the Hundred pounds to A. B. which he lent me ; this Legacy is 
good, though nething were lene ham. (= 

3. Again, it may be a Queſtion, Whether a fol; Condition doth 
vitute a Legacy? Some are of opinion, That it doth vitiate a 
Legacy : (#) As it the Teltazor fay, Ibequeath a Hundred pounds 
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to 4. B.it hepay to C. D.what | ow him; when the Teſtaror 
ows nothing at all to C. D. which forme will Junderſtand only 
when the Condition is originally talſe and o& ants; for it it be 
falſe only Ex peſt foie, us if the Tehtator did owe him indeed, or 
was ingebred to him a fur of money, but paid t to him after he 
had made bis Teſtament, the Legacy is notwithſtanding dur, fay 
ſome, but contrary to Truth and Law. (s) So that the Condit: 
on which is falſe a+ anites, is beld as an impodſible Condition , and 
therctore voids nat the : and on the other fade , that Con- 
dition which is falſe ex atts, is held as defective, and for that 
reaſon doth not void or null the Legacy. 9) Underſtand tha of 
the dehciency only of Conditions, improperly {© called , that are 
talſe ex poſt fails: For though Condais properly looks forward 
unto forme thang that is to be done or to come to paſs ; as Demcn- 
ffratio reſpeQts only fornething preſent, or with a retrolpect refers 
CT reg Lora be it falſe , it « be only 
ex peſt fatto fo, the Teſtaror were ignorant thereof, it may 
weil be doubred, how that pa 4 according to the intent of 
the Teſtator, cx become due to him, who cannot perform = Con- 
dition which the "Ti Rtator meant be ſhould perform, or otherwiſe 
had not bequeathed it to him ; it nor being « Defective Condition 
in the Teſtators racaning, which ought to regulate the difpolui- 


on. 
4 Modus nnd Crndaic are diſtinguiſhed from each otber by cer- 
nun Nates, Signs, or Forms of Words or ſpeech; a thus, The 
common Note , or Word by which a Condition is ukually known, 
is by the word | IF), and that whereby Afodar is commonly con- 
ceived and known, is by the words [That , or Soars} Therefore 
i the Teltator fay, 1 th Trn pounds to A. B. asbe give 
Five pounds to C. D. is is only Afrdes. (4) Butif hebud fond, 
boqurath Ten pounds to A. B. it be give Five pounce to CD. 
then it had bren a Condaiot (r) Yea, though the Teituror add 
z Condition to the Moda, yet the word | That] implics a Afedus , 
not a Condition : As thin, 1 bequeath "Ten pounds to A. B. on 
Condizan that be give Five pounds tC. D. (3) Yet in forme Cater 
the word | That] may rather imply a Condon than a Aﬀeder, 
eſpecially if it can be proved , that the Teftarors meaning was, 
That the Legatary ſhould fulb! what is erjoyn d him, before be 
ſhould enjoy the Legacy. Hence it is, that it: nay be judged from 
the MethoJ and Order bf the writing of the words themdrives , 
whether it be = Afodar, of = Condition: For if the Teftaror dorh 
$1.14 enyoyn a charge of a burthen brfare be doth make the Diipor 
ſInrun,or give the Legacy, then it is to be underſtood as a Con 
dition : As thas, If the Tchtator lay, That ket 4. B. give my 
Son C. D. Five tundred pounds , and take all my Guocs; of 
ie? 
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let h\m give him Five hundred pounds and be my Execuror. It is 
erherwite when 8 Charge is pyned with a Grant or Difpolition ; 

that in it felf is already pefeRt and compleat : As thus, It the Te- 

fhator fax, 1 make or appoint A. B. my Executor under this Con. 

dition, that he fuccres not wv , or potlefi himſelf of my Eftate , 

till my ies be paid. () And this is a current Rule, That » wonoch 
whenever « may clearly apperr , that it was the Teftators inteng ot $44 bb re, 
and meaning to make a Condition, it ſhall be underſtood as « Con- 
dition , though he uſed words that are ly Modal ; and 
whenever it can likewiſe be proved, that thu ing was to 
make = Modus , it hall be darn par hm form op Arp 
uſed words that are properly conditional (#). Yea, the Law lays 


be Conditional, or only Modal Ct )- 
fhator doth firſt enjoyn the Li gatary to do & thi 


receive the ; or appoints 4 Guty + 
makes the Diſpoti: Fad ay ph wy acne — | _ 
tion : (2). As # the T ator fay, I Will that A. B. pay my Wife. ©! oi 


tooL and be Executer. Otherwiſe it is, in caſe 


my Eftate, till all ney Debt: and Legacies be pard. q = 
$- are certain Caſes wherein the word (If ) doth noe 
amount to « Condition ; one is, when the Condition doe 


I” 


beir the Teftator ſhould 
reaſon is, becauſe fuch « kind 


or intepretation, and us as if 
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affign no parts, ket them be my Exreurors or Legararies in equal 
parts. (y) S-vers! other mitances my, ht be given to ſhew where- 
-_ Min the wort [If] doth nt make 4 Condition : But theſe may futhce 

our purpote in thus Abndzment, bring not to mitt ng? an I1- 

ſtances than what arc futhcient tor Illuſtration. Yet this by the 

way ; viz. That regularly in Laſt-Wills and Teſtaments the word 
(3) trerighiches (Tf) carries the force of a Condition, be t joyn'd excher to the Dil- 
&e Sutin 11 polition or the Execution thereot (3) ; and hold as fuch, not 
Comy44409% only when the future event is altogether uncertain ; bur alſo if it 
be only i noertain when it will come to paſs, albex it be moſt cerran 
that it will come to pals. * 


——— 
Md 


CHAP.YV. 


Of the ſeveral marks and kinds of Conditions, and 
Lreſtions in Law touching the ſame. 


1. This ſubyelt of Conditions ery ular in the Law: 

3. Loaf mane \ Aras phe: of Speech deneting Condtiat,. 

3- The Droers kinds of Conditions. _ 

4. Several Quefftoms i® Law tenching wwe re) olnned 
Afr. Swinborn at of others learned in the Law. hl 7 


Subjett of Conditions, with their ſeveral Marks , 
Difterences and Variations , with their 


CO 0 EO i 
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s drewn from the Contrary ſenſe, way have place in Conditions: 
Al what the difference is between | [f] and | i#ben,] and in 
what Caſes the Difjunive word | Or, | placed between two 
Phraſes of time to come , ſhall dif jfundtively infer a Condition ; 
alſo when fuch « Conjundtion copulative, ( as nating one thing 
neceflarily to ede, another ſhall follow ) doth make « Condi 
tion: Alſo, Whether Adverbs of Negation make a Condition, 
or only « Aeder? And, Whether every Advert that Gſpends 
the Diſpolition till Ome future event, doth make « Condition ? 
Al in what Cafes and when ons do make a Condition ; 
and in what Caſes Pronouns do the fame : Likewike when Re 
latives, as to Subſtance , Quantity , Ky or Number do make 
Conditions ; alſo by what words, and when are Tacite Conditions, 
and how many ways fuch may be made: And whether a Condi- 
tion by Relatives be not @ Tacite Condition 3; alſo whether « 
Condition may not be made by Participles ſpoken AbGlurely : 
And although Participles of the time , or the time paſt, do 
not make a Condition , yet whether Participles of the future tenſe 
may not make a Condition ; alfo when and in what Cafes Gerunds 
| As alſo, in what Caſes the bare mention of 
Condition doth not always make the Diſpolition conditional. Cum 
mutt; als. 

. Of Conditions there are many kinds , whereof forme be ne- 
On ſorne impotfible 5 forne indifferent or patſible : The two 
former arc void a+ initisn Of neceffiry Conditions , forme are 
termed © in refpedt of Fatt , fome in 
ble Conditions are fuch cither in reſpect of Y 
of the Perſon enjoyn'd, or in reſpet of Contrariety 
cy, Perplexity, or | ity. And of Poffible 
forme are Arburary, forne and fore Mixr. Of 
fible Conditions forme conhiſt in Chancing, ſome in Giving, forme in 
Doing, ſome Certain, ſome Uncertain , ing cither Time, or 
Place, or Perſons, or Things ; whereof alſo forme are Affirmative, 
fore Negative. But whatever the Condition be, that is not void 


Subzet 
them ; as, Whether Impoſſible or diſhoneſt Conditions do make 
the Diſpoltion conditional? What arc the various cffets of Con- 
ditions? Whether Neceflary, | , or Unlawful Condit 
ons do ſuſpend the cffet of the Difpolition? Whether Condi- 
tions partly certain , partly — do ſuſpend the effect of 
pz the 
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the Diſpeltion? Wixther impotfible Conditions which the Te- 
ſtator kyppoty to but pallibc, _ kdipeng the effect of the Diſpotitt- 
on? Whether Condarwans that are very hard and almoſt impulible, 
do ſuſpend the iff& of the Difpolvion? whether it be not fub- 
een for an Excecutor of Lrgatary to accompliſh the Condition 
by me equivalent moans , though not in the punctual and pre- 
cue munner preſcribed by the Teltatar ? Whether Conditions at 
feſt pollible , but afterwards becommng impolſible , do hinder the 
At tf whe Diipalztion ! WW bether Conditions umputſible by rea- 
fon of Repugnancy, Contrariety, Perplexity, or locompatibility, 
do aut make void the Dilpoluzxzn? Whether the Condition be not 
in Law held «s accompliſhed , when it is not the Executors or the 
Legararics fault wherefore ® is not performed? Whether when 
the Condition is Negative , the Legatary may not have his Le- 
gacy , entring firſt into caution for Reftirution thereof , in caſe 
fuch Condition be not kept and performed? Whether every pol- 
fible Condition ought to be obſerved preciſely? Whether and 
in what caſes the Legatary may obram his Legacy , before the ac- 
compliſhtacnt of the Condition? Whether it be ſufficient that the 
Condition was once performed , though it doth not continue fo ? 
Within what time the Condition may or —_— performed, 
when no certain time i limited» by the Tfator ? In what ſenſe 
that common Condiion, [If be dir withant Ie] is to be under» 
ſtood, and when it may be faid to be accompliſhed ? VW hether 
the natural , as well as the lawful lie be to be underſtood by 
them words ? Whether that Condition be accompliſhed it he die, 
L aving hu Wit with Child, which is afterwards born? Or whe- 
| cr in caſe he hath a Child, but dies before his Father? Whether 
there be any difference, and what that difference is, berwixt this 
Condition , | If be doe withent Iſfur,) and this, [If be bove ws 
Iſſue if] What the Law is, in cafe the Iſue be born dead? or dieth 
as it is born? What courſe to be obſerved in Legacies, where 
more than one arc born at the fame birth? Whether the Condi- 
tion of payment to be made to an Infant, be performed by pay- 
ment made to his Guardian? Whether he in whoſe favour a Con- 
dition is made, may not conſent to other means of performing 
the Condition than was preſcribed by the Teſtator ? Whether 
preciſe performance of a Condition be not underfiood only of 
voluntary Conditions, and not of neceflary Conditions ? Whe- 


ther ſuch preciſe —_ FM ile , when 
the Legacy is in favour of the Teltarors Children, or od piv ws f 
Whether the Condition may be performed by another perſon than 
bim that is nominated in the Condition ? Whether caſual Con- 
ditions may in any caſe be reputed as accompliſhed , before the 
event? In what caſes caſual Conditiuns be reputed _ —ww} 

- pu d, 
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pliſhed, albeit the fame be not fo indeed * Whether a Condition 
doth prejudice the Executor or Legatary , when the Teſtator 
himſelf duth hinder the performance thereof ? Whether a Condi- 
tion doth prejudice a Legatary , when the performance thereof is 
oblirutted by a third perſon? Whether the accomplifiment of 
a Condition hindred by cafual means , ſhall prejudice the Lega- 
tary? In what caſes an Aﬀrrmative Condition doth imp'y « Ne 
ative? What the Law Fecuares of the wary, a4 0 Bund or 
the like, when the Condition is not performuble during Life ? 
Whether a Negative Condition is faid tw be accompliſhed , when 
it cannet be infringed? What it the party be alrcady married, 
to whom «ny thing 4 bequeathed conduionally, [If be frat mar- 
rf] Whether the Condition ſtall be reputed as accompliſhed, 
it the Legatary were once willing , and afterwards becomes un- 
willing ? What arc captious Conditons,and how they ſhall not pre- 
jadice the Legatary ? Whether a Le; acy given with a Conciion 
/ lent on the will of another than the Teftator himielt,be not + 
ved Bequeſt ? what the difference in Law is, between the Teftures s 
referring his Will to the abfolute , and to the limired Will of an- 
other ? Whether be to whom the Teftator commirs the Difpotiti- 
on of all his Goods, be not Executor or univerfal Legatary ? How 
far the Conditors of Legataries or Execucorſhip againtt «| 
berty of Marriage, be lawful ? How far as to Legacies of Exccu- 
torſhips, the Condition of marrying with the Arbirramenet , WW ul 
or Conflent ot another, T lawful , VV hether the Condition of fur 
budcing the Alienation of the Legacy is lawtul ? In what caks 
the Legatary may alienate the Legacy , notwithitanding fuch pre- 
hibicory Condition of Alienation ? Within what time the Con- 
dition may and ought to be performed by the Legatary , when no 
certain time is fer or limited by the Teiltator ? Whether the Cun- 
dition may be performed during the time berwixt the making of 
the Teſtament, and the death of the Teftator ? Whether a Lega- 
tary muſt not perform” an Arbitrary Condition as foon as he can? 
Whether any time doth prejudice a Legatary , whilſt he is igno- 
rant of the Condition ? Whether a caſual Condition may not be 
accompliſhed at any time ? With innumerable other varietics of 
Conditions well known to fuch as are -—_ _— with the 
Law ; whereby you may now by this time readily perceive it was 
a truth which was formerly hinted. "That to treat of this ſubject 
of Conditions as to Executorſhip and racies, and to do it di- 
ſtinctly, though nit in the Amplitude of their due Dimeni@.ns, 
but by way only of a compendicus Contraction , would of i felt 
require a very voluminous Tract; being therefore bound up to 
the Laws of an Abrid: ment, we may not Gil into the vaſt Ocean 
of the Laws to fetch you home any Trailnarine Reſolutions t9 
” 
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the ſaid Queſtions , bur ſhall only refer you to our own Country» 
man in this Profeiicn, the Learned Mr. Swinborne and others, who 


of this SubjeRt have wricten very copioully, yer fuccint ly, 


he ———— 


CHAP. YL 


What things are deviſeable by Will; and whether a 
T eftator may bequeath what is nat his own. 


1. What things in particular may be deviſed or bequrarbed. 

2. In what caſe a Legacy green by a Teftator, of @ thing that i 
wet bis ewe, muy be good or wet. 

2. How a Tiftator may bequeath what it bis Excemtors. 

4. 4 Braweff ts ene of what wat bis ow before, tt wed, 

5. The difference berween the Commun and Croil Law , in this 
point of what 14 anetber man, and wit the Tefators, 

6. Goods in foymieenancy wit deviſeable. 

9. Whether King denn: are deoiſeable by Will. 

8. In what caſes Preſentations, Adwvewſont, and the next Awiid- 
ance of @ Charch are drwn/ cable. 


7 y and infallibly all things that come to Executors, 
RO Taha ddta be Aﬀers in the Exe- 
canons hands , were deviſcable by him in his Lite. More particu- 
larly , All the Teſtators Goods and Chanels , whether res! and 
immoveable , or perſonal and moveable , whereof he died «ftual- 
ly pollſied or inereled in Expectancy, in his own, and not in an- 
a waa wid cuties Cirtegis fm 
—_ ENTS CRnclY Enrgnes 7 6 Sg As 
now alſo are Lands, Tenements, and Heredzaments, wheveel 
ſome are deviſeable by Cuſtom, as Gavel-kind , and 
nure; others by virtue of certain Starures. But more ſpec hy 
hrſt, as to Chanchs real, a Lees in Lands or Hoke; en her 
Years, or Years determinable or Lives, or by Extencs, 
Statutes or ee om Oy rn 
Inheritor, yet the Arrearages of them alſo.) Likewiſe Commons, 
Advowſons, Tythes, Fairs, Markers, profes of Leer, and the like 
in the Tcftator for Years , and all fach Creatures as  Termer 
hath in « Warren, Park, Pond, Dovehoute, of the like , in the 
Teftator for Years. $ccondly, ns to Chance's perſonal, all Debeors 
taken in Execution, Captives, Apprentices, all Cattel of all kinds, 
Creatures naturally tame , or beang otherwite , dy 
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re duced thereto, as Hawks reclaimed, or the like alſo Hounds , 
Gre yhounds, Spanicls , Maltifis, Ferrits, ard the like ; alfo all 
merchandable Goods and Commodities whatever + Likewiſe 
Ships and other Veſicls Naval with their Guns, Rigging, Tackle , 
Apparrel, Furniture and Provilions : Likewite Weapons for War, 
Raoks, muhcal Inftruments, and the like +: Corn, whether 
in the Ground, Field or Burn : And Trees fell4 or not felld, 
being fold from the Inhericance of the Ground, excepted by 
the Seiter of the Inheritance of the Land : Alo all other Grain, 
as Corn : Alſo Hops, Saffron, Hemp , and the like, whether on 
the Ground, or in the Houſe : Likewiſe Hay, and all Fruits gs 
thered, (but noe Grafs ready to be cut for Hay, nor Fruits on the 
Trees) but fuch as are feparate trom the Inheritance; therefore not 
Garden-fruits in the Ground , or not ſeparate from it : Alfo Bills, 
Bonds, Mortgages, Statutes, and the like : Alſo Money , Plate 
and Jewels : Likewiſe all Houſhold tuff, Implements, and Uren- 
hls, not fixed to the Free-hlod : All Coaches, Carts , Waggons, 
Plows, and the like, with their Appurtenances : Likewife Devks , 
Cabinets, "Trunks, Cheſts and Boxes, excepting fuch as contain 
only the Evidences of the Inhericance , and have ufed to Gs: 
a all Linnen, Bedding, Pewter , Braſs and Iron, that is nwwe- 
able, and not faſtned to the Free-hold , as atorehiid ; therefore 
not ſuch Coppers, Cifterns or Furnaces, nor Locks and Keys, 
Wainkoe or Window-glats. Finally, here note, Tharthings in 
Attion, as Debry, or the like, arc deviſfable ; © arc Obligations , 
and Counter-parts of Leaſes : Likewiſe Uſes not executed by the 


Seature of Ules, but remaining at the Common Law. (4) And © Pri fat 


though Actions altogether uncertain, are not devileble, yer pub 


fbiliries and uncertamries in divers cafes are devifeable. (5) But (birerk. feb 


the Chatrcls real , Leaſes for Years, Extents , next Avoidances 
of Churches, and the like, which a man hath only in right of his 
Witr, and all fuch Obligations as were made to her alone be- 
fore Coverture, and all fuch Chattels real and perſonal as the 
hath only as Executrix to another , are not deviteable by her Huf- 
band ; 
> In and by the Queſtion | Whether & Teftator may bequeath 
any thing which tt anethert, and net bis own) inmeant and intend- 
ed any thing wherein neither the 'Teſtator, nor the Execucor, nor 
the Legatzry hath any juſt Propriety, or which doch not of righe 
belong tv cither of t Now in order to the Refolution of 
this jon , actording to the Civil Law (difcrepent from the 
Common Law in this point) the known DiſlinGtion is, That if 
the Teftaror did certainly know the thing deviſed to belong t© 
another, and not wnro himſelf, at the time when he devited the 
flame, then fuch Devite #s good, and the Executor (it _—— 

Alley 


ved 4 +7 Dyer. 


upon his death they return to the Wite f. or . 
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Aﬀers fulfciert) is to purchaſe the Game , and deliver to the 
Dwefe. Obhmawk = «4, n ct the Trftarar were i 
thereof, ard feppefed i to be bas own; wnlefh the true Owner 
conſent to the Legacy, of that t was brovrathes to prawns Uſes. (4) 
And in ck the Ownry thereet wil not ill the fame, of kat no 
at any reaſonable rate , the Executor is to pay the Legatary the 
juſt valur threeet. (d 

3. Suppole = Teitator doth bequrath forme thing that is his 
Exccutors : In this cafe, the Legatary hall have #, whether the 
Teſtaror did or did na know it to be bis G) The Laws the 
ſame, though there be Co-Executors, and the thing fo brqurathed 
belong only to one of them (/). But in that Cate they hall all 
bear a proportion, to be allowed them in Afﬀecrs 5 but if Aﬀers fail, 
the Legacy fails alfo. 

4 It a Teſtator bequeath to 4. B. the fame thing which did 
az potam to A. B. in his own proper right, at the tree when the 
Tifthunent was made, &t #4 voud Devie ; yea, though A. B. 
ſhould afterwards alienate the thing, fo 2s that the property there- 
of were out of him atthe time of the Tefſtators death. (g) 

5. Norwithtanding what hath hitherto been faid according to 
the Civil Law, yet by the Common Law the Goods and Chantchs 
that arc another mans, arc not devideabuc , and therefore if one man 
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Device is voud (4) 

cutoar of the Goods 
tar cannaoe do. 

Before any Sokwion can be given to the Queſtion , Whes jive £qwd +1 

are devifable by Will? it mult be premiled , +1 chew A vaid 

Le ok tuch, forme ave Eleltivr, forme Conqueſt, age forme 7 


Mr. Swinburne (mw), you may add (Gladis non Concer 

of Darws:, T 

Avt axer x11 

And when | 

= of s Hei 

King of the Cyrenes (9), bv be SR 
claimed by virtue of his own (9) otpie Lin. 00. 
As Mubridater King of Ponins acknowledged the Countery of Po- oe . Tote 
phlagenia, came to hs Father, —— 
way of « Teſtamentary Adoption(”) And it hung long in fuſpence * > +3. hen 
which of Ors's Sons King of the Partbians, he had appointed to & apo ro. 


| 


fucceed in the Government (s) Likwike Palemes the Supreme ſemensdiceberur 
in Government among the Serbian: and the adjacent Regions , 35g wo rate 
inflicuced his V Vite Heireſs of the K. (1). Precopims relates, (4) juin.) 5. 
That Arſaces, one of the Paribian 5 by bis Laſt Will and (Inn On 
Teftament bequanthes to grrnnar re of Armenia to Arſaces his Comertin ade 
ID 

Hired having leave given him by 4 wit wr, to leave 
ef? dom to which of None Een aſd, 5d ale and change © have ten 


: _ {wait rs. 


ſeveral tirwes (&". King Pepon devided among boy to 


Regan of Athens to the Venetians (a) fn. Coronch 
Prince Charls by his Laſt Will and Teſtament, divided the Coun. frodtiennt 
wrey of Acarnama,which is that part of Greececalled Eporas among Tee wit |. i 
Ms natural Mſue (4). The Kingdoms ancient belonging to Fe- ©) Gap ib. 4. 
been — by T M 
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Ge by ky Wil © is mac] om FEY 
to hy N (4). Nor- 


ſhall by his Will deviſe, 
. . . , the 
wy 0&+.2. 174, Avoidance, this is a good Deviſe (pg). So likewiſe if the | fovs 
of a purchaſe the Advowton 


Church ; 
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CHAP. VIL 


Of Lands deviſeable by Will. 
t. rw Land; are deviſeble, what Lands, and bry mock 
» Wha things may be bequeathed under @ Deviſe of Lands, and 
what wer. 


"ft , and what not. 
ge > Tif ament ſafficient for @ Deviſe of Land, and 


it. Ands, Tenements and Heredimments held in Gavelkind 
Lands in Burgage-cenure (4), wherent t |] ma only Lv. Verb. Ga 
N ive, and without writing ; and into which = Deviſe: Ho—e 
after the Teſtators death may erger without any Livery of Secifin Pwife. 
thereof made unto him (c): Yet this ſhall not prevent Survivor. 0) fx XD. 
ſhip in caſe of Joyne-Tenancy in ſuch Tenure (4). And though & bra trails. 
by the Common Law of this Realm, Lands, Tenements and Hee. 97, 2% 15 
reditaments are not deviſable , yet now by Starvre they are (if noge 
(d) 


held in Socage ) all deviſeble , and rwo parts of three , though ip. 
held in Knighs-ſervice (e). But then the Will muſt be as Seripens, (11, TSS 
not Nuncupative. Bur Copy-holders cannot deviſe fuch their 15, tris 50+ ne 
Eſtate, for Copy-hold Land is not properly deviſable , nor can tron od 
any deviſe the Eſtate they have in their Land as Tenants in tail , g'ge linds is de 
nf auter wie, or Joynt- Tenants. Yet if two be Joynt-Tenants mangoes 
life, and the Fee-fimple in one of them , he that bath the Fee- cp, heme 
ſimple may deviſe the Pet-ample , after the death of the other plice + to the 
Joyne-Tenant. And if a Deviſe be of a Houſe with the Appur. aan te 
tenances , the Houſe being Copy hold, and the Land Free-hold , Wills, oughr to 
by this Deviſe the Land, though uſed with the Houſe, ſhall nor pronermes. | 
paſs (1). Yet where ove had Houſes and Land which had been quereis. & to. 
i the Tenure of thoſe which had the Houſes, and deviſed hig **Prvie 22, 
Lands with the Appurtenances: In this Caſe it was Ald , That 7&1 a, 
the Lands did paſs by theſe words (2) Now though Land be Yee ver Clin- 
thus deviſable partly by Cuſtom, parly by Starure, yer there are -- 4 
crrtain perſons ble of devifag Lands, and there are certain 344 
Lands incapable of being devited , as appears; by what follows 
in this &. Allo ur. Afhrmaion aker the Statute of 
27 H.$. of a Will in writing for made before the (aid 
Qqz Sraute 
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Statute, makes it a Conveyance of the Land. For A. bei 
RE _—  — of it to the uſe of F.T. 


and his Heirs, who before the Statute of 27 H. $. made a Will in 
writing, and thereby gave it to his Wife fo long as ſhe continued 
Sole, with divers Remainders over, who after the 27 H. 8. rehearſed 
the Will as it was, and affirmed it without 


h all. 
2- As Lands are now devifable , ſo there are certain 


will be void for the reſt; and in other places of the Realm a man 
mey 


asto a Rent-charge de novo created (f). . 
Land deviſable, deviſeth ro ifſeifor i 
, a Releaſe which the Difſeifor 


ing « in the midſt of a Houſe in the faid Land , may deviſe this 
Furnace. Alfo, thit where a man i feiſed of Land devifable , and 
tern fatum ſwarm to one and his Heirs , this hall be a 
Deviſle for the Land. Likewiſe where s man deviſcth pri- 
weſturam ſou tonſuram prati , Which is devitable, it is good, 
and the Law is the fame as ro Trees growing , and to grow foe 
ever. Alb Trmant in Fee or in Feerail may deviſe the 
Corn, though the Land be not deviſable ; but as to Trees in that 
caſe the Law is otherwiſe. AIG 2 man feifed of a MI), ray deviſe 
the Runner-ſtone , but not the Under fone , unleſs the Mill it elf 
be devited, Likewiſe a man feiſed of « Common, teth a Rent 
out of the Land , although that the Land be devilable , yet that 
Grant iu voud, and by conſequence a Deviſe thereof. Nor is an 
Advowſon in grofs deviſable, nor any other thing which lieth not 1a 
Tenure: But a Mecfnalty or Scigniory is deviſable, becauſe they lic 
mn Tenure. And if the Huiband deviſe the Corn upon his W; 
Land, and dies, _— whether the Corn were ſown before 
the Marriage or after (5) __ 
J 
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3. The not to deviſe Lands by Will , are 
prih | bur of the Arrerages of the Rentf the Billoprck 
Biſhoprick ; : 
he may make a Deviſe by Teſtament. The Law is the ſame as to 
a Dean or Parſon of a Al the Maſter of an Hoſpital 
cannot deviſe the Lands of the Hoſpital, nor the of 
Rent iffui the ſame. In a word Spiritual perſons, Arch- 


out of 
bitbops , , Deans, Archdracons , Prebends, Parſons , Vi- 
cars, or any Member of a Corporation, may not” deviſe the Land 
or Goods which they have in right of their Churches or Corpo. = 
rations. (4) For the Head or any of the Members of a Corpo- $3,000" 
ration cannot make a Teſtament or » Deviſe of ſuch Lands or Goods | 
they have in Common, becauſe they are to go iff Succeſſion. Alſo 
an Infant of the age of ſixteen years of deviſtablc , 
who may alien it by the Cuſtom, yer he cannot make a Teſtament 
or a Deviſe thereof ; or if an Infant makerh a” Will of hs Land 
within age, and dieth after that he. cometh to full age , making 
no Revocation; this is not a good Will. (&) And yer a han 
Infant until he be'of the age of Twenty one years can ma no (6) Dyer pb &; 
Deviſe of his Lands; OY yer t'w hel, tar by tech, Cuſtuty , ut 
in ſome places where Land is devidable by Cuft they Y de» 0) $42. & 34 
viſe it ſooner. Alſo a Woman under Covert cannot” make 2 Dey #* .. 
viſe of her Land with or without her Husbands conſent, neither 
to her Huaband , nor toany other, (w) Yet of the Goods ſhe 2/397 2% 
hath as Executrix to another, ſhe make an Execuror without #rocic Teft. 


his conſent * bur of them the can no deviſe exhe? with 'or 13.5 cop 
without h's conſent , becauſe ate not deviſcable; and if At aronevice 14. 
do deviſerthem, the Devite is void. (uw) T fuch as are born >" vous + BR 
both Draf and Dumb, the Lord Dyer fays, may make 4 yy & Grouper, 


Will of their Land by {p) Though others affirtm, That #411.ine ne 
» man that is boch Deaf Dumb, and that is f@ by Nature , 22 nn 
catinee make 2 Teſtament, "bot that » min that & © dnly'by ac- Lage Thts- 
cidert,may by Writing or S'gns : Solfo may 2 can" that &'vhly 
Deaf or Dumb, whether by Narute be Accideng, 6” an” Aﬀen pry gov is 
born, and not Denizon'd, carinot make s Teftament of his Lands ; —_ in Yee. 
yerif an Alien purchaſeth'Lanf in Fee, and maketh « Will, and 
uher the King maketh him 2 Derizon, afrer he diech , his Wil yer whit 
then good =s to his Lands"or «'(p) An Alico bom car © 

not make a Teſtament of” Lanth 6r , nor one entred into @) Curls BK. 
Religion : Soir hath been held '(r} Ang 'yer withal ir harh been # 3'< 

held otherwiſe ; and that an Alien born may make a Will, an@ an _— 
Exccutor, and fur us an Executor, if he be an Abet-Friend , and ugh atig 
not an Aber- Energy ; Aad hath been adjydeged according- 979.0001 
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Pare HI Of Legactes and Deviſes. 
Fe makes n Devile to his Son Fobn, the Legitimate 7 obs ſhall have 
it, and not the Baſtard (5). The Hwband can be no Deviſee as (y) Dyer thid 
to a Deviſe of Lands from his Wife. There arc three Brothers by 
the fume Father and Mother , and the middle Brother feiſed of 
Land deviſcable, giveth it by his Teſtament Props s pairt (me, 
it ſeems that neither of them ſhall have » (*k , +4 _ 
who hath a term , deviſeth the Land to one and his Heirs, the 
Deviſce dicth leaving Executors, his Heirs ſhall have the Land , 
and not his Executors: The Law is otherwiſe in caſe the entire 
Term were  deviſcd (a). A Deviſe of Land made to the Canons (4 5 
of a certain Cathedral for ever, or Canomics Eccleſia D. Paul 
Lond. in perpetwurn, in a good Deviſe toall the Canons joynily in 
Fee, and the Survivor ſhall have the Entierty. If a man willeth 
that his Executors ſhall fell his Land for the pe of his Debes, 
and they all de fave one, who maketh the fale: In this Cate the h 
Vendee ſhall not have the Land ; the Law were otherwiſe if the - 
Land had been deviſed to the Executors to be fold. If a Man 
hath oe fra, end Lande fn RICE $8 
Hared ts ſue Ligitime procreand. and after the Deviſce 
hath Iſſue another Son, the ſecond ſhall have the Land (5. If 24,4 
man deviſeth by the Will, That after the death of his Wife , the 
Land Jevilable ſhall go to F.S. his Witt ſhall have it for her life 
this Deviſe. Or if a man willeth, that after Twenty years 
the death of the Deviſor F. S. ſhall have the Land is Fee, 
the Heir of the Devifor ſhall have the Land during the Termyand, 
MY it) . 4 of Will 
5. A Teſtament Naneupative is not a Deviſe of Land, 5+ 
nor « Teſtament made in Print, i 4 >. mg yet @ 
Teſtament written, though no Exerutor be named therein, is | 
for Lands , but not for Goods; the reaton is, for that Land be» 
ing not properly Teſtamentary , an Act of Parliament enables to 
Gilpoſe thereof by Will in writing: So that in this ſenſe (as well 
as in many others) the fame perion may die partly Teſtate, and 
partly Inceſtate. Likewiſe a Teſtament without ſealing or fub- 
ſcr is good for a Deviſe of Land(4); fo 2s x be pur © Fek.ans; 
into VW _— the Tettators life-time, although it benever proved | 4135 m5 2d 
before the Ordanery (4). Yea, though it were never brought to) Dyer «bs hp 
the Teſtator, or read to bias aficr the writing thereof}, yer is it 
ſufticient for a Diſpoſition of Land of Inheritance, yes, though 
the Will were not fully written in the Teftators life-rime, provided 
it were at leaſt © far written as concerns the Diſpoſition of the 
Lands, and that by the order and direction of the Teſtzror + And 
this hots true, not only in « Caſe of Land, as hath been refol- 
ved (2); but alfo for Goods and Chartels, if there were an Exe- ©) **49m 
cutor appointed. But if in a Teſtament there are theſe words, 
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CHAP. VIIL 
Certain Caſes toxching Deviſes of Landvoid or not. 
1. Lands what, and bow deviſable. 
a. Cartain wid Deviſer of Land. 
3. To what Perſons, ins whet Caſes Deviſer of Land may 


be good or nat 


bow beth e4 #axnd poad. 
5. The 16f Land deviſed do paſs the Land it (df; in which 
4 mv ut Ro y conflrucd than Deed;. 
after @ Deviſe of Lands made, may 


1641 4 or mar. 
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| as to that Deviſe, be 
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hale 


therefore if one deviſe the Mannor of D. 


yet after that ſhall 


purchaſe the faid Mannor , and then die without R 


t the ume 
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he Deviſce (p). 
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the ſaid Deviſe: It is held a good 


_ 268 


(1) Fw 444- 


Caſe ir 

the 

ifr | Lot 

RIPE all the which was come to her by the Deviſe ; becauſe the 

is CA. Gettin aid Rent was deviſed to her in recompence her Dower ; f@ 

Werbunros's that it was not the ing of the Devifor that the Wife ſhould 
- ————— have both (r). 

6) 5 PAM wh (-)In the time of Queen Mary, Benloe: Sergeant moved this Caſe : 

4*. | 


Ugh Abrndyg 


&) Micros Cur. 
da URL ect 4165s. 
Ieeft on 6nd 
Molme : Cole 
Sabres 149,045 


A man feiked of Lands and Tenements in Londew , deviced them 
h 


in divers places of this Realm , 
tance, Unto which Dyer alo agreed. 

A. having rwo Sons by rwo \\ ives, deviſed his Land to F. his 
Eldeſt Son and his Heirs, after the death of his Wife, to whom he 
deviſed them for her lic. "The Queſtion was , Whether the Son 
ſhould rake them by Deviſe as a Purchaler, or as Heir at Common 
Law by deſernst. The Court held, that the D-vife was void, and 


that it was not in the power of the Son to make Eletion to take by 
Deſcent,or by Purchaſe ; but be muſt of neceifity take the Land as 
the Law directs, which is by Deſcent: And it s 
of Law to give a thing tofuch a perſon to whom 
if it had not been given (7). 


inſt a Maxim 
Law gives it, 
In 


Part 11L. 0f Legacies and Deviſes. 
| I hath beer heldy That if a Deviltbe of Land to Executors and 
gt pas baraya th eye fer 


Fxecurors hold 


chamentarily ford in ng (2). ng 

|; that he had of A B. and ines 
it, burhad not his of it; yevit 

the Lands paſſed by that Devile (2). - —— 
If any one hath #n ancient Tenement , and Lands thereto be- 
more Lands and them all ro- 
: And being all thus in his 
, 1 gre my Tenemeant in D. and all 
ts it, now im my en, is AB. By ths Deviſe 

the ancient Land only,and none of the 

to the Tene- 


. In that Caſe , (2 # 


LA Louy 
Baacr 


(4) Dyer. 245, 
in Fee-ſimple in D.deviſed by h's Will in this 
all my Lands m mg, Arn 
doth purchaſe the other Lands in D. 

and dicth : By this Deviſe 4. B. ſhail not have the new-purchaſed 
Lands (6): It may be otherwiſe, incaſe it can be fifficiently pro» (4) Flow: 144, 
ved, that the Deviſor had an intentto purchaſe theſe Lands when he Pj "alt, 
made and publich'd his Will ; or that it was his intent that theſe 
new-purchaſed Lands ſhould paſs with the reſt. 

One having I{ſue a Son and a Daughter,Gdevited that his Son ſhould 
have his Land at his age of 24 years, and that 4. ſhould be his Ex- 
ecutor, and ſhould repair bis Houſes,and have the overſight and do- 
mg of all his Lands and moyeable Goods till his faid age of 24 
_ it was held , That by this A. had no intereſt inthe Land 

an Overbght-incereſt (7) GOIRES 


they 


HL FER. 
Be peer - 


1 


_—_ 
of a Tail (2) 


whole doth paſs 
, and his Heirs , fuch Deviſe is void , © 


thus Devite, that 
Fee-ample to the Deviſors own right Heirs is 
Sons , and the Heirs of their 


s Exccutors ſhall have it until 


I FEST 2 2 


Whit He 


fe whles Iſme, then Ruſhcrofits 
the 


brer in Fee. 
in 5. and not 
Herr 
though inbe nut to the Heirs Collefirve, but to the perſon that is 


(3). >id. Heir in Fee. (3 ). 


Dang 
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are in by Deforre ©: It &s otherwiſe 


remains ts my 1 
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Alſo to the Son and 


void ; for they 


(6) Web. 4 


come to their feverl ages of 21 : 
Gin as > wow 


( 
part 4 ich Land to B. and C. his Sons, and to the Heirs of © © 2mm 
their rwo ; and Wilks, 


(+) Kul. 1.45. 


front. (6) AM, If ene have but ene Daughter, and deviſe his cooywa 
Landsto her in Fee ; or « Son and Heir, and deviſe ieto him in 


) 
If a man hath in his Occupation ſeveral Farms together,and then 
doth Deviſe one of the Farms called D.und all the Lands to the fame 
they 


delonging, . ws dy I ſhall not paſs with it, although 


If a man doth 
ſhall and feiſed, and be feifed tro the uſe F s Li - x my 
the Remainder over, Fc. when in trut 4%. 
is a good Deviſe to F. $. by reaſon of the intention. 
man make a Feofiment to his own uſe, 
his Feoffees ſhall be feiſed to the uſe 
truth is a Baſtard , its a good Deviſe 
tion. (z) (2) Mic.z Cir is 
Three Brothers arc of one Father «and Mother , the middle. yn Meter 
Brother feifed of Land devifable , ' this by Teſtament roybam 194. 


it. (4) 

Note, it was held by the Juſtices , That if z man feiſed in Fee © ym head. 
of a Mannor and Lands , deviſeth the by his Wi 
Son, and afterwards in another of the fame Wi: 
* third of the fame to another of his Sons , that 
they ore Tenants of the Lands: And fo if a man in one 

of his Will devifeth his Lands to 4. in Fee, and afterwards 

another Clauſe in the ſame Will he deviſeth the fame Lands to ©) 46s ths. 
another in Fer, they are Joyne- Tenants. (+) In like manner,it one — 
ſriſed of a Mannor and Lands, doth deviſe the fame to his Son , 4b" volin 
and after by another part of his Will deviſeth part of the fame 2gonan wh 
Lands to another of h's Sons : Theſe Deviſes are good; and they Device. 
ſhall be Joyni-Tcnants. (1) Though they are properly faid to (#59983 13 

be 


where Goods = Gn. » gm © 


Yerewe dos tag Gack th ; 
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Tenants , 

have the 
{z) Ownnds. ; and nx I _ 
(4) Andwrta ry (23) Likewile 


$1 
F'> 
| 
I 


ſererslly for ther hives: By this the Deviſees 

(w Puptam 13. not Tenants in Common. (4) Or it one having only rwo 

ters, Device bis Land wo them in Fee : By that they hall 

(1) $9931490 [oor Tenants, endnct by Deſcent as Parceners. (5) Or 
" 


1 


devide his Land to 4 8. (without more words) it frems by 
(91415.94. this they hall mke as Joynr Tenants (6) AG Z « Devi ff 
 — mm Land to be 16 two equally, they ave Joyar Tenants : Bur f it be to 
rwo and ther Heirs , or part and part like, its « Tenancy 
(9) More Gals in Common. (75) Lirwie f « Device of Lands be by « Father 
yas. to his go Sors equally, and their Het we Tenams in Com- 


mon (8) Af; where ane devides has tw two for ldr,cqual- 
(6) Dyer 29098 | tobe divided , there they are Tenants in Common. (g) One 

fed his Lands to his three Daughters in Tail, and alter in his 
Will fuith ; win. I will that rwrry of theme be others Heir by equal 
+ Andi was held, Thut & one of them died, the Survi- 
l mn Commonaed not Joynr- Tenans (10) 
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of Tythes in H. And whether the portion of T'ythes did paſs to 


the Wife by the Deviſe ? was the Queſtion. It was objedted , 
- drodicr-r not : And Mich. 43 Eliz. A Devile of 


omar yer to the Land. And Tra. 4% Eli. in that Tythes 


cannot be to @ Mannor. Bar i was bolden by che 
Court, That the Tythes- did ; for that being in Caſe of « 
Will, the of the Te ſhall NIILEs if it can be 


Will ſhould be void , which may not be, | it may be otherwiſe 
by a reaſonable Conſtruftion : And it js Clear , the Teſtator in- 
tended to deviſe the Landin H. And by a Will, things of one 
vature, may paſs by wards which are proper to paſs things of 


(1) HilLi64s —_— The Court inclined ts Opinion , T hat the Portion 
RR in H. did paſs to the VVite (3). 
Sink Kicks A man deviſed his Land to his VVife from year to year , 


279. | und Sa 7 come to the age of 20 years , dies ; the VVi 
, dies before he attain the age of 26 years. And it was 

Mabty mp her neereſt were thereby derer- 
| the Jutices, That by the death 
end that the 
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the Infant, which by her death is determined , and the fame Conh- 
dence cannot be transferred to the Husband. 

A man ſeiſed of « Mefſuage to which a Garden and a Curtelage 
did belong}, encloſed with a Wall , and there was no way to the 
Garden but through the Mefluage : He deviſed the ro 
his ſecond Son in Fee, not mentioning the Garden nor e- 
Thar faith cams pertimentus (p): It was adjudged in a this Cale, (p) #0 Bllz, 

the Garden and Curtclage did paſs by this Deviſe: They 1.4, can. 

is parcel of the Houſe, as a Stable and a Dove- Cray tures. 

nn and the Garden ſhall paſs, becauſe it is as well for necef- * ug 44. 
bry to it as for pleaſure. Yet by the Deviſe of a Houſe, Lands 

appurtenant tu it will not paſs(1) It one have a Houle , and (1) Q16.4.794, 
Land uſed with it, an4 he deviſeth the Houſe cums pertinentiss 
it was held , That the Land did not paſs by this Deviſe : Bur it 
it had been cams rerris pertinent ibus , it might have paſſed by tt ar 

Devilc (2). (3) Cre. 1.47, 

One having two Cloſes (that originally were bur one) called 
by the name of the Spring-Cloſer , by his Will devikd a Cloſe 
called Spring-Cloſe: And it was held, That by this Devile unly one 
of theſe Clotes ſhall paſi, by tine Judge on the Bench. Burthe Jury 
found both to pals, and the Judges ſuffered it to paſ# without any (2) Cyr Bop 
rebuke of them for it (73). 

A. Gifd of Lands had rwo Daughters, and deviſed the Lands 
to the eldeſt and her Heirs , that ſhe pay to her Younger Siſter 
yearly 351. It was the Opinion of al Fa Juſtices , this 
was a Condition, for ſo was the intent of the Deviſor: For other- 
OEDonngs Siſter had no remedy for the Rent 9) And in ( Trin 3 Bis 

s Caſe it was ad} That the younger Siſter might enter up- *. -omnmere 
ona ey of the Hand, for ary Condition in Non- Gp Gre n pert, 

yment the Rent,for which the Action was -—_— 

(r) A man had Iſſue a Son and a he deviſed his **,,... aw. 
Lands to his Son in tail; and if he without Ifſue , it ſhould Ka. Book 
remain to the next of his Name. The Son died without live, Oh ment 
—_ then married. "The Queſtion was, Whether ſhe vidtrin 35 £114. 

have the Lands? It was reſolved by the whole Court, C3Jo>tns cas 
That ſhe ſhould not, for that ſhe had loſt her name by ber Mar- adjulged as 
riage : But if ſhe hal not been marcied at the time of her Brothers 
death, ſhe ſhould have had it, for (he wasthe next of name. 
A. B. leiſed of Lands in Socage , deviſed the fame b 
to oy three Siſters; a ſtranger preſent recited the | $— 
words to him, whereat he athrmed the fame. Afterwards the 
ſtranger for his own remembrance puts the words into Writing, 
but read them not to the Deviſor before his death. Tis Devite 
lo reduced into Writing meds & forma, is void , becauſe it was 
written. without the order or direction of the Devidoe , and con- 
kequently 
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ſequently nat within the Srarue, Bur if after the writing thereof 
(4) Faſe. ye Bis. be bad read the fame to the Devidor , and the Devita 
———— had affirmed the Game, it had then been a good Device G). It was 
L144 was the Opinion of ec. 

the Opinion of the whole Court, That the Device was volch, and Wre Obie! hfticr Gd, Tha # be 

A, to write his Will and is is wrimes by 2.the Devite is void. Bur is aber be had wrinen the Will be had 


reed it to che Deviſar, and be cont ir, it had bers « good WH, Bit was the of the Court, Thas 
the Flainuf being Hew &t £48, & wid have Joiganmt is rover the Lands tbe ih en Side rn. 


A. devifah his Lands to WW. after the deceaſe of his Witr, and if 
he fail , then he willeth all his part to the diſcretion of his Father, 
and diced. W. farvived, the Father being dead before, without any 

tt) Trin.go Biz. diſpolution of the Land: In this Cafe, the Father hath ——_— 
ro os there being no difference where the Deviſe is, That F.S. ® 
R. 


z 
.$ 
Cee. with the Land at his pleaſure, and the Deviſe thereof to F.$ 


, to 
Leon Reppts%. with it at his diſcretion (7). 
A man ſciſed of Lands in 4. hath Iſſue four Daughters , A. 


Pal © 
- 
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5 


£ 
P 


FE 


Eſtate, for 
ſbould endure ; apt enough to convey the Lands, 
—_ who name 

A man dev; Heirs: The 
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monyon was 
the Bar, the Cale was and fones were 
far the Confultation, wnd Crock & contre. The reaſons for the Con- 
fulration were, That it would otherwiſe be milchievous ; for if where 
Lands are deviſed , the Probate of the Will ſhould be ſtayed by « 
Prohibition, and no prejudice to the other party; for the Probate 
inthe Eccle taftical Court is of no force at the Common Law for 
the Lands, . is Bre. de Tenement. Lagat. Where Lands 
were deviſed at the Common Law, the Will was firſt proved in the 
Kccichaſtical Court, z2d afterwards in the Village where the Lands 
lay. But Croet & contra , relying on the of WincheHter's 
Caſe in Cs. per. 6. Bur that was anſwered by Fones and Berkley, 
That in that Cafe there was « Confulration: And in the Cate in 
queſtion a Conſultation was granted. 
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CHAP. IX 
C _ C _ touching Deviſes of Land in Fee- 


_ D 7 RS: 
7 pn yore ih —_ 
- gy nol in dath 
p ft ds tie hen 


will paſs in & SITLE be 
> il a ew well bythe implies 
4 A nice us berwees foym-Tenancy, and Tinancy in 


Comin 

g. A Deviſe of Land: to @ Corporation for mow ; 
and whether it may paſs by the werd | the 
werd (Heirs, ] or the words | For ever. } 


6. A Fee-fimple paſſeth in @ Will by Implication of @ power ts 


— 41 will ar by payment of money, enjors'd the + 


9. A þ is he engds 96 exepmnce is ke fame EE be made 
* om 
bo. werd [Paying] 
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hmple by Will. For ſuppoſe Land be given © « man 
it is, it be given fibs &> duobu: 


E: 
;+ 
t 
Ly 


Havedibus [uit tantune (b). So (0yn tet 
in %a will, 


a man Habend. fibs & Hared. with = 
ſs; Tha rar $0, 


98,55 
1p 
- 
? 


Fee-fimple (c). (<) ib. 
after to the 


% his Land to his 4) Dyer ub twp 
to diſpoſe thereof | pleaſure , and to give it 743+ 
: ; | a Fee- imple ; but it is 
| her Children , and can- 
; to another (4). &@ Ca4.:6.& 
in a Will power is given to a Deviſee of Land by 27 *** 
; hy wr of wh — fuch Deviſce hath a Fee-frmple in 


; 
j 
: 


FE 
b 
; 


g * 
: 
2, 


F 


that Land; for power to fell, giveth by Implication an Eſtate in 
Fee-fumple (f). Alfo, it one AG ho Lande 4B 10 [. (1% Joc. BA. 
(without words:) By this the Deviſee hath the Fee- — 
of the Land , albeit the 10 { be not the hundredth value of 

the Land In like manner , i i 


yment of the money (g). T his holds true (@y) Mich.r 4 for 

Teſtator dothnor appear to be other- Ph P34" 2: 
iſe his Land to his Wite in the firſt 

place, and then faith my Will is, That my Son A-ſhall have it after 

my Wives death , and if my Wite di 

my Son A. ſhall pay to 8. 104. by the 

 andalfo an 1c0Lto FS. In this Cate A 

of the Land(b". Alſo if one deviſe his Land in this manner ; V6 AR. adjudged, 


Cy 


By this Deviſe 4. B. fall have the Fer-fimple as well of Whites Teenie br Gram 
acre ano Black-arre (1) ——Y 


res, equally wn be divided berwern them by 1% Till (ch divifien be maie on Tenants. Mich 
gy (gegen rem © rn ded (4, ey es 


© 2 4. If * 


| 3.3 


w= 


If « man deviſe his Land in this manner: Dew, 1 give © 
and C. D. and their Hers my Lands in Kent equally , or my 


and 
not as 
deviſe his 
RN "Kal CD in tha manner AL 
and C, D. ſhall have my Lands in Kent, and occupy them indib- 
(mm. Pole JA terently to them and their Heirs (wv). But if one, who bath rwo 
brown haps, Daughters only , give or deviſe his Land to them in Fee: By this 
garn.s 44. 14s. Device they (hall a: -Tewants , and act be in by Deſtene 
GRID as Partners (#) ; for the Teſtators Will hall take place. Burif » 
D-viſe be to rwo equally of Land: By this they hall not be Joyne- 
(Mace 71% Tenants, but Tenants in Common (1). Or f @ Divi be to « 
mans three Children equally © be divided, they are Tenums in 

(4) Moale $94. for like (2). 


(6) Dye Lefwe their lives, it is a Fee-ample(s). Or f « man oy, | giveto 
+ »— —_ A. B. my Houle, with #'! the Lands for »1 years ; andthat A. BS. 
(9) Woh. hep.s, ſhall have all my labrrczance, provided i be 
(pnnink 1s this Caſe A. B. ſhall have the 


(Les Jo" And ft onedeviie to another wn properanes, it na Fee , without the 


word are} (3 

6.it a T farh, I Will my Land © my Son A. during his 
life, and after his decraſe to my Son B. And in caſe my Son 4 
ſhal! hereafter Lands of «s value as that Land for 
my Son B, that then my Son A. ſhall fell the Land deviſed to my 
ene gs Fg 4 201 w CD. In thi Cake A. hath 
a F , implied by which 4. bath eo £11 , beiide 

4 Jos. — bs, ane dovide Land to me and 

we my Hcizs; and in Caſe the Heir at Law put ene out , that then 1 
ſhall have o' ber Land iaftcad thereo!: In this Cafe , and by this 

D.viſc, 
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Devif, | have the Fer-limple of the firſt Land, notwithſtanding 

the latter words. (#) Likewiſe if a Tefſtaror device Land to me for 

my life, the Remainder to hiszown Son , and the Heirs males of his & M14. 
Body, and in default of fuch Iffue, the Remainder to the next Heir 1 


my Lands in 5. ao my Lands in F. Alfo | 
encloſed with wa- 
td of F.S. rohave and the faid laſt 


4 - 4 was otherwile re- —__ 
ſhould extend to all the Lands Wifme Ca 
LeenRepg7,;0. 


have all my In- 
heritances, it the out: Bal Caſe, the Deviſe in Fee of the B'Cam 
; the general words of the VVill, all his &*rdings Cats 
Ds ps ) Gudbole 160. 
toone for ever, there he hath a Fee ; 


to the value of 4 { prr annany be deviſed ro 4. and et 
y out of it 555. per anos : In this Cafe, 4. hath bur 
for lie, for be may pay i out of the profits of the 
fure to be at no loſs. # it bony ay 
mainder to 4. ing 50 4. per anne out of it : In this 
he Prodarb bs ; — > 
of, A. may dir, before he canreceive fatiefation for the fame out 
the of the Land; and therefore foch Deviſe ſhall be a F 
(Cad pert th. , breauſe the | aw intends that the Deviſe was for the bene 
Collier 6s. of the Deviſte (c). 
tz. Note alſo, That # « man hath Lands in Fee, 
Years, and be deviſeth all his Lands and Tenements, the 
LIED 008 GoRanld Ut BAI 2. If « man 
Leaſe tor Years, and no Free-hold, and deviterh all his Lands 
Tenements, the Leaſe for years paſſeth. 4. "That if one deviferh 
his Lands which he hath by Leaſe, to his Executar for life, the Re- 
{< Ts. 5 Cw. mainder over, that there ought to be « ſpecial Aﬀent thereunto by 
is LA 6 the Exccutors as tos ; ctherwiſe it is not executed (4). One 
Cro.490441; made Leaſesof his feverally, reſerving Rents, and | 
Trin.ss Jos. Bk. WWII! aid, 4s n= we of all 
Intre'® mens, 1 bequeththe Rees of ts my Wife 
Kevry veil Dey and that the Land it (elf by «(1) Andyen A of 
_ Lands in $.mv Com. Afid. and of other Lands in E. in the County of 
S. made rwo ſeveral Leaſes for years of them unto two ſeveral per- 


at 
Hor 


ly 


1 
1 
T” P 


+ 


yy 

years expured, claimed the 
Lands during the life of his Wife: It was + that the word 
Rent] was not fulkcient to convey Land by the Sratate of Wills. 

OI"IT "ans arender cad ged, that t was (2 ). 

Marta wrt But it hath been beld, That by = Deviſe of all the Rent, the Land 
out of which foch Rent doth ariſe, will not paſs by the Starure ; nor 
as it ſeems where one hatch a Reverſion a Leaſe for years, with 


upou 
(4) Mis. cole $64, REA incident to it , and be doth devite the Rent for lite with a 
Pewidk vert — Remainder over ; this will not pals the Rent when the years are ex- 
_ pired (3). 


3. A. 


_—_ CI 


_ 


Company of Merchane-Taylors , to be ro 
Uſes: In this Caſe, three points were : 1. Whether the 
Wife had an Eſtate for life by ion of the Will? And it 
wes refolved, that ſhe had 2. Whether the Son had « Fee 
ſimple, or Fee-rail ? And it was refolved, That he had a Fee-cail 
by — xp] of theſe words ; wiz, | If his Daugheers ſurvive 
his Wite, and his Son, and his Heirs, } w it w plainly im 
plied, That the Heirs there intended , are the of his Body , 
and not hi | li 

Son could 


oh. 
31 


it. Crs. 2. 460. 


One deviſed Land for life to his Witt, and after that 4. B. his 
eldeſt Son ſhould have it 15 £ under the fumor price it cot; 
he 


and if he died without Iffue, that C. B. his Son ſhould 
have the Land 1 © 1. under the price it colt ; and if he died with- 
out Iſſue of hi then that his two Daughters D. and E. 


his Body , 

ſhould have it,paying the value thereof to theExecutors of the Wie: 
In this Caſe it was held by forme, That 4. B. the Deviſee had an 
Eſtate-tail , and that the general Limitation, If be dies without 
Heirs of bis Body, did nox alter the ſpecial Tail : But held by moſt 
of the Judges « Fee-lumple, by the word | paying, ] which implies, 
b Fee- ample (1) 47+. 

One having two moieties of Land, the one in E. the other in 
K. of feveral purchaſes, among other Deviſes, faith thus ; wiz. 
And ar to my mucietier, I deviſe all my moiuctier in Kio AB It was 
deie, 


HHH 45 bb 


3 32 
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A. deviſes Land wo B. ; 
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cretion of his Father, and dieth : It was held, That by theſe words (47) Tr 1687 
ator nd 6 Poagh DE OE IECERE WnvEg 
do with the Land at his p (12). Leon. 156, 
pt —_— — —C * (1)Calays 
That it he pay not the Jes t@ t oO , Malatworrd verl 
to them in Fee ; He pay not the Legacies ; and held, they hould rreny.& w.3:s 
bave the Fee, and the Deviſe was good (13). incer cold, 
One ſeiſed in Fee of Lands in A-B. and C. the Lands in C. 
| i as by ey REN ens 
his m 4 R. to feveral and their Heirs , and 
gives divers Legacies, then faith, Al! rhe reſt of my Goods and Chat- . 
tels, Mortgages, Eftate, 1 groe tomy Wife, after Legacies paid: CONS 3 0 
And held « good Deviſe , and that the Fee by it (14) Merryland. 
If one deviſe Land in Fee, and after deviſe a Rent our of the, n 
peer ger ferred oe 
good, and not repugnant (1 5) Righen's Cale. 
A man fays in his V Vill, I deviſe my Land ts A. for 1001. which 
lowe biz: Thisis « FeoGmple (16) 
One deviſed his Land to his three Sons, and the Heirs of their 
Bockrs , andif une of them die, to be divided by equal 
ions : The two who fuvive hall be next Heirs. They are 
Damen But if the Deviſe be to them to be divided 
by his Executors, they are Joynt- Tenants until the Divikon be 
made ( 17 ). (15) Leon. 4. 19 
Once deviſed, That his eldeſt Son, with his Executors, ſhould 
take the s of his Lands till his Son thould come of 
the age ot 22 years : It is Gid, That by this Deviſe che cideſt hath 
a Fee- (maple in all the Lands, till the younger comes to that age 


(15 
Ve Teftucr having Lands let for 99 years, Gich in his V Vill, 
1 give to A. B. my Houſe, with all the Lands let for 9g years,and 
A. B. ſhall have all my Inheritance , if the Law will allow it : By 
this Deviſe the Inheritance is given to 4. B. (19) (19) Bod 7. 
If a Tefſtator in his VVill faith, 1 give my Lands to my right 
Heirs makes, and Poſterity of my Pottericy of my name, part and (+«) Srowek. 1 
part like : By tha Deviſe is given a Fee-fample (20). Ne PATIO 
Beeween L. Plaintiff, and B. Defendant : L. feiſed of Land in 
Fee , deviſed it unto two perſons Equeliter, and to their Heirs. 
VVhether this made them Joynt Tenants, or Tenants in Common, 
was the Queſtion ? It was holden by the whole Court, That they £23 tte 
were Joynt- Tenants, and not T enants in Common. 5. Cale 16. 
A man fciſed of Lands, deviked them by his Teſtament to 
his VVite ro difpoſe and imploy them for her and his Sons at her 
own will and we, And it was held by Dyer, Weitan, and 
Welch, That ſhe had a Fee by fuch words, as if he bad deviſed 


the 


[14] Anderl 1.35 


(13) L1Gi.4 24% 
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(Divid 4 45. 


nants ( f ). 
A Deviſe made Canmucis Eccleſia Chatbilica Fanls Lond in 
Ps, is 4 Devide to all the Canons joyntly in Fer, and the 
CE have the ——_y Law #s therwitin Caf 
« Deviſe made Crunert [ panes cs Copratie on of 
the Mayor and Commonalty ſhall take by this Deviſe (x 
A man hath rwo Wives, and be deviderh his Land to his latter 
de if one 
and 


t was adjudged iendant ; for they 


> —— ought 
T_ 6. tir. Eftares 78.29 HY. Br. Tiffen. 


A man by the ies of his WIll, deviferh his Lands 4 F. $. in 
he deviſeth the fame Land to 7. NCin Fee, 
by this Teſtament, and hall be Joyne-Te 


Wit in Fee : The it Wite hall —_ 

two Sons called 7. and one of them is # born before 

Marriage , and be makes a Devite to his Son F.the Legitiae F. 
A 


ſhall have it , and not the Baſtard Cs) 


Pare Il. Of Legacies and Deviſes. 


A man hath Iffue a Son, and Land is deviſed to the Futher 
Habend. fi & Heved. de corgore ſun Legitinie procreaud. and 
after the Deviſee hath another Son, the tecond ſhall have the 
Land (4) 

A man feiſed of three Meſſages, deviſed by his Teſtament to 
his Son A. one of them , naming it, and A. to enter after his 
Wives death ; and deviſed another of the Mefſuages to his fecond 
Son, paying 10 {. to his Siſter, and he to enter at the age of 21 
years, and deviſed the third Meſſage to his third Son in like 
manner 24 to his fecond Son. And atter in his Teſtament wil- 
led, That if cither of his Sons died before 21 years of age , that 
then his part ſhould be divided among the Survivors , and cach 
of them to be the others Heir: "They all attain to the full age, 
nd nome younger Sons paid their Siſter the ſeveral furns as was 

the Will The 


appointed in ſtion being, What Eſtate the two 
Sors had in thoſe Mlkanges dew them by the Will? 


t was held a Fee- ample (7) 

A power deviſed to fell Lands , giveth by Implication an Eſtate 
in Fee-fumple: Soalfo it is, where the Deviſee is by the Will en- 
pyned ro make any payment in groks in confideration of the Lands 
dvikd (=). 


If one deviſe, That his Executors ſhall ll his Land, and diftri- 
bute the s thereof to pious Uſes: This hall be taken for 4 
Fee , and a Conditional Eſtate (»). 

In « Deviſe of Lands the Caſe may be fach, that the word 
[Herr] is not added by the Teſtator out of any nec + for the 
Heir of the Deviſee to take by purchaſe , but only that the Heir of 


oynt-Deviſces ſurviving: For the Caſe was this , A. having four 
— B. C. D. E. ( whereot B. had Iffee F. ) deviſed his 
Lands to his Wit for lite , and after her deceaſe , the fame to 


ſhould have « fourth part of the Land: For in this Caſe the word 
[Heirs ] was not added of neceffity , for the Heir of any of the 
Siſters to rake by purchaſe ; but only to make the Heir of B. to 
take part of the Land. And it was the Opinion of the Courr, 
That it being in the Dif-junttive, it was the ſtronger for the 
Plaintiff : For they faid , if it were [ And, ] then it would give 
the three Siſters the Fee; but w__y the Difjundtive (Or, ] 

u there 
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CHAE 


Certain C aſes touching Deviſes of Land by way of 


Email. 


t. How Land: deviſed by way of Entail, may happen to be de- 
wetted wat of one, and be veſted in another, upon the birth of 
an Iu in T ail. 

» Tenant in Tail may nat by any Deviſe, Cimdition, or Linnit a 
gun be barred from Altenating by ſuffering a Commun Recs 


- very. 

1. A difference in point of Entail, between Deviſes by Will, and 
Grams by Deed. 

4. The ſeveral way: of Emtails by Deviſe;, with the difference 
berween g Semini fuo, and Sanguini fuo. 

5. The Queftion whether Iſſue born or not as the time of making 
the Deviſe, may put a difference between an Eftate-Tail, and 


Foym-Tenancy. 
6. What ſhall be a Fee-fimple by Deed, which it but an Eftate- 


tail ho 

7. In what Caſe the younger Son may have Fee- ſimple , and the 
elder but an Eftate-tail. 

$. Othberway, bow an Eftate tail maybe created by Deviſe. 


g- Inflancer of Law for further lilnftration of Entails by way of 
Deviſe 


10. Is what Caſe the word [Or] ſhall be taken for CAnd,]to 
create an Eft ate-tail by Deviſe. 
ge Sg Gale: of Ef ate tail by Devi/e with Croſi-Remain- 


+. 

12. As Eft ate-tail by Deviſe, with implied Remander. 

13. How there may be a Deviſe of an Eftate-tail of Rent a: 
well a: of ; and bow 4 tail lamuted 8) ſome Land:,ſhall 
net extend to others therewith deviſed. 

14. Law-Caſes touching this Subjett. 


Man fcifed of Lands in Fee, deviſed they ro his Wife 
for life, and after to his two Sons (it they had not 


Iflue males) for their lives; and it they had Iflue Males , then 
to their Iifie males; and if they had not Ifſue Males , then if any 
of them had Ifſus male , to the faid Iſſue male: The Wife died ; 
the Sons centred into the Lands, and then the eldeſt Son had Mue 
male, who afterwards entred: The younger Son put out the 
Ifue: In this Caſe, the Lands by the birth of the Iſſue males are 


Uuz diveſted 
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ka Manns diveſted out of the two Sons, and veſted i in the Iffuc male of the 
Cate Godb. z% cldeft, and he hath an Eſtate-cail therem {#) 

, A man ſeiled of Lands in Cave, deriſed them to h's Wite 
"ar lite, and attcr her decrafe his Sun febn to have it ; and it his 
yon 'Fobn marry , and have by hu WW ite any Iflue male of his 
Body lawtully begotren , then his Son to haveic: If no Iſle 
male, then lus S2n2 Themes to have the Houſe; and if Thomas: 
marry having luc male of his Body , his Son to have the Houſe 
after his dcccale, And it any of his Sons or Iffue males go about 
to Alen or Mortgage LK Houle, then hen the next Heir to enter, 
Oc. In this Cafe, it was, 1- Refoived , That the Sons had an 
k\t ire-rasl in them leverally , and ro Tw H. irs ma ics ot ghcir 
B »lics; tor that thele words, [It he have no Iffue male, hirSon 
Tomas to have it, | are fufhcient to create tail to fobn, and io of 
ns ry {> T- Retolved " 1 hu n» GCwndiron of Limitati Ng, be it 
4) Bills loc. ls by Ac! CYCECULTTC n or by Lanuta! z0n of Uc, or by Devil. by Lat! 
theCourt Ward \ji1, can Bar 1 caant in tail to Alien by luftcring a Cann Ke - 
Sanday + CH, ” _ 
© 3. pait.128, COVEY (| 9). : 
It a Devite be mace of Land to 7. B. and the Hire moles 
of thus B-dy, and be hath Him oniv a Daughter , who hath Ic 
a Son, the Son 1ha'l not rake by this Derite *: Or it ſuch LDevic 
be made to kun and the 1tcirs Femaies of his Body, and he hath 
Hiuc only a Son, who hatl; Iiluve a Daughter, ſhe ſhall not wke 
ttTenio Law by this Deviie (c). And here note, That in point of Emails 
wr, Nevide, Co there is a difference berween Deviſcs by Will, and Grants by De«d; 
_ tos 0v** for if a Devile of Land be made to A. B. and to his Heirs males , 
by this Dcvite A. B. hath an Eſtate-rail: Otherwiſe it is it ſuch 
a Limitation be made by Deed, tor it one by Decd yive Lind to 
another and lus Heirs males, by thus the Donec hath a Fee {1tn- 
ple, and his Hei-s general thail have it (4). Butit a Deviſe of 
Land bc to #F. B. and to the cleft Heirs Fernales of his Badv, by 
this Dovite all his Dau thicrs,, and not one of them only fhatl 
have it (ce). Aad it a man det i [and ro lis Wife tor life . 
and attcr to his own right Heirs ma; and be hath Ike thrice 
Dar hicrs, whirent anc aticr his daath hitn a Sm: In hh 
| et; M34 


[9 


es... AM. 


Pare III. Of Legacies and Deviſes. 333 


and his Heirs if he ſhall have any Iffue of kis Body ; or to him 
and the right Hcirs male of his Body ; or to him and his Heirs , 
provided that it he die without TY» his Body , that then the 
Land thall revert : By all theſe, and fuch like Devites , an Eftate- 
tail may be created of the Land to CevifeC. (g) Likewile it cne deviſe 
his Land in Dale to AB. & [emi [uo by theſe words AB. hath 
an Eftate-rail : Burt it ho fav, [ give my Land in Dale to A. B. & #) Browne 
ſangum [no ; it is faid, That by this Devite A. B. hath the Fees (:.par.s rm 
lum pe ot the Land. : A 
5. Suppole a Devife be made thus ; wit. I give my Land in 
war pr 0 A. B. tor lite , the Remainder to C. D. and E. bis Wite , 
nd their Children ; or to themand heir men-children, or to them 
2 their iflucs : By thee Deviſes (if C. D. and E. his Wife have 
no Children at the time of the Deviſe) an Eftar rail is created ; 
but it they have any Chilcren at the time of the Devitle, then 
hereby is create@ an Eſtate tor all their lives only in Joynt-tenancy 
(0. (k, He ph.E: ic 
. If one deviſe h's Land to his Wife for life, the Remainder «#1 1-445- Feta 
to his Son ; and it his Son dic without Ifluic , not havi ing 4 50n 
that then it ſhall remain over : This a good Eſtate Tail.) Like. 
wile it | ands be devited ro A. B. ard his Heirs mates s Or his Heirs © 
Females, without ſaying [ Of his Body ] by this Deviſe 4.B hath an 
Eſtate-rail : But it fucha Limitution be by Deed, itis (aid to be a 


} Brownl z. 
paii.<}3. 


Fe- ſample. (&) %) Lie $4.24. 


If one having two Sons, deviſe part of his Land to his eldeſt * png alto 
w_ and his Heirs , another part of his Land to his Y oung it Son 
and his Heirs ; and it cither of them dic wicthour Iffue, that then 
the other (hall be his Heir: By this Deviſe either of them hath an 
Eſtate-tail , and no Fee-fimpie. (7) But if one Deviſe his Land to ,,, 
his eldcit Sun and his Heirs, and if he die without Heirs of his 4. « 9.4” 
Body, that it ſhall remainto ins youngeſt Son and his Heirs: Ry this Cue. 
Dvicc the cl R Son hath au Eiftate-rail, and the youngeſt Sn the 
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ther , and after the Father dicth : It ſeems by this Deviſe, the el. 

19) Dyeric2s. der Son ſhall have Land in tail. (p) Or it one dcviſe his Land 
to his V 'Vite for life,and after to his Son, and if his Son dic with- 

out Iſſue having no Son , or having no male, that then it hall 

go to another : By this Deviſe the hath an Eftate-rail ro him 

(4) Adjodged and the Heirs males of his Body. (4) Or it Lands be deviſed to 

Tring Joc. a Man and VVoman unmarried, and the Heirs of their two Bodies ; 

(1) Cafupti. or to the Hutband of A. and VVite of B. and the Heirs of their 

$6.4619% 15- two Bodies: By theſe Deviſes are made Eftates in tail. (r 

to. If Land be deviſed to 4. B. and the Heirs of his Body, and 
that if he die it ſhall remain to C. D. by this Deviſe AB. hath an 
Eftate-tail, andthe later words do not qualifie the former; but C.D. 
mult attend the death of A.B. without heirs of his Body, before he 

i) «ljoiged ſhall haverhe Land. (5) Alfoit Lands bedevifed to A. B. andthe 

ig Bus. TY Heirs be ſhall have by C. his VVite ; by this Deviſe A. B. hath a 

ks,  Feeail, and not a Fee-ample. (r) Likewiſe if one deviſe Land to 

Lit.z6. his Son and his Heirs, and that it his Son die within the age of z 1 
Y cars,or without Ifluc, that the Land ſhall remain over : And the 
Sondicth within age, having Iffue : In this Caſe, and by this Deviſe 
the Son hath an Eltare-tail; and {Or} in this place (hall be taken 

(uy) Adjobged for And | (s) 

Mich 07.19 BY. 11. If a man deviſe his Land in this manner ; wiz. 1 give 
White-ecre to my Son A. and his Heirs 3 Black-acre to my Son B. 
and his Heirs; and Greew acre to my Son C and his Heirs ; 
vided , thatif all my faid Sons die without Iffoe of their ies , 
that then» all my faxd Lands ſhall go to Af. my VViſe , and her 
Heirs : By this deviſe they haveall of them Eſtates in Tail of their 

a5 it ſerrs Crols-Remainderxo either of them of the Land, 
+ Jac, of each other, (w) So that a Deviſe to three Brothers, and that one 

(hdidh.rs Jos. 7 tl be Heir to the other , makes Crof-Remainders. (1) AlGo 

Caſe. if one deviſe his Land to 4. B. and if he die without Ihe male of 

(1)Nd4%-79- 1;4 body, then that it ſhall remain over to C. D. by this Deviſe AB. 

({u) Cop.45%. hath an Eftate-tail. (x) 

iz. I a man having Iflue three Sons, deviſe his Lands in this 

manner ; vis. One part to rwo of his Sons in Tail, and another 

to his third Son in Tail; and that neither of them ſhall 

his part , but that either of them ſhall be Heir to other: By 

this Deviſe cither of them hath an Eftate-tail; and if one of 

them die without Iſſue, his part ſhall not revert to the eldeſt, bur 

ſhall remain to the other Son , for it is an implied Remainder. 

SR—_—a 0 

Devide y8.Dont I 3- If one deviſe to A B. that if he and the Heirs of his body 

0 be not paid 20f. Rent yearly, he and they ſhall diftrain , by this 
Deviſe A. B. hath an Eftatc-tail of this Rent. AG if a man 
Deviſe his Mannor of D. to his «<Ideft, Son, and alfo all his Lands 


mn 
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in $. in tail ; in that Caſe the Entail is limited for the 
and ſhall not extend to the Mannor of D. But it the had 
been, (1 deviſe my Mannor of D. and all my Lands in S. tomy 
Son in Tail, ] the Son had had an Eftate-rail in both (z) ax 
fuppole a man deviſcth bis Lands to bis Wile for life the Remain- **** 

der to his Son in Tail ; and if he dic without Iffue, the Land to re- 
main to A. B. and his Wife for their lives, and after their deceafes to 
their Children : In this Caſe, the Court was divided, Whether the 


Hl 


Mich. 40 Eliz. in B. R. Galdibr. 138. 
14 One deviſed all his Lands tos another, and the Heirs of his 
Body begotten, and after in the fame Will deviſed, Ther it the goed 1 


Court held, That the Deviſce hath norwithſtanding an Eſtate tail by 
the firſt words ,and no eſtate paſſed by the laſt words. 

One deviked his Land to I. hs Son tor Term of his life, and wn. « wiv. © . 
after his deccaſe to the Men-children of his Body : And in caſe the Auderi. a 31% 
faid W. died without any Man-child of his body, that then the Land 
ſhould remain to another, &c. The Teſtator dies ; HW. dies without 
bed? The Juſtices of , Ec. and the Queſtion was, What Eſtate he 
had? The Juſtices of the Bench held, that he had an Eſtate to him 
ey his Body. 

F. frikd of Land in Gavelkind had three Sons and deviſed part ga 12.9. 
to0ne, part to another, the other part to the third , and it cither of ». Mw. key 
them died without Iflue,the other ſhould be his Heir. it was adjudg. ** ©: 


Deny nes by the words [| Heir to other. | 
And & it was adjudged Hall in Carter's Cate C. B. 
If a Deviſe be - his Heirs, and in caſe that he $57 & 14% 


hath Ifluc « Daughter, that ſhe ſhall have the Lands: It the De- us. Devil. Lie. 


viſe hath Iffuc « Son and & , and dic, the Son ſhall have 
the Land ; and akhough the Daughter afterwards take a Husband, 
and hath Iffuc « Son, be ſhall not cect the other. 


If a man deviſe his Mannor of D. to his eldeſt Son, and alf6all 
his Lands in $.in tail : In this Caſe, the Entail TRmited for the Land 
yy ſhall not extend to the Mannor of D. But if the words be, T (43.6 £is. adjud. 
Manner of D. and my Land: in S. ts my Sow im Tail : In 1 ——I— 
Ce nee Ta ihe (on Dt 
If one deviſe White-acre to AB. and the Heirs of his Body, and 
then after faith thus, And I will rbat C.D. ſhalt have Black-acre i the 
ſane Manner that AB. bath White-acre, By this Devife C.D hath 
an Eftate Tail in Black-acre, as AB. hath in White-acre (2). Or Gn 
if one devide White-acre to A. B. and then fay, Irem, Black acre ts 
AB. and the Heirs of bis body : By this Devile AB. hath an Eſtate 
Tal in both Acres ( I (4) Tris. yofhs 


lt 


4) Dy 145, 


(4) Mob, ens 


/6) Anderli 3s 


{5)Cea on Li 
96,06 Flow z x 


11,CcomLhas. 


{s)More cafe 56 


(1 Pow4ts 
Coan Lirtss. 


(11) C16.4 4635. 
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If one deviſe his Land to bis Wiſe for years, the Remainder to 

his Son and his Heirs; and it cither of his two Sors dic 
without Ie, %cthat it ſhall remain to his Daughter and her Heirs, 


and the ft Son dic in the life-time of the Father the Deviſer, 
and after the Devidor dieth ; By this Deviſe it ſeems the elder hath 
an Eftatexail (4). 

A Deviſe to a man and his Heirs, and if be dic without Iſfurc,that 
it ſhall remain&c. is but an Eftate-rail (5). 

If one deviſe all his Lands to another, and the Heirs of his bod 
begotten ; and aficr falth, That if the Deviſee die, the Lands hal 
remain to ancther in Fee: By this the Deviſee hath but an Eftate- 
tail (6). 

It Lands be deviſed roa Man and a Woman unmarried, and the 
Heirs of their two bodies : Or to the Hutband of 4. and Wike of 
R. and the Heirs of their rwo bodies: By theſe Devides are made 

W(7 ). 

If Land be devied to 4.B. and $. his Wike, and to the Heirs of 
the body of the Survivor of them : By this Deviſe the Survivor 
will have a Eftate-rail ($8). 

A. deviled his Land to B. and the Heirs males of his body , and 
if he died without Heirs male of his body, the Remainder to, &c. 
B. died without Ifſfuc male of his body : By this Deviſe B. had not 


to 7. 8. and the Heirs males of his 
wr en ern] bo 
if a Deviſe be to F. S. and the Heirs 
By this the Daughters , and not the Sons of 
yet it hath been held, That if in the firſt Caſe 
a , Who hath Ifuc a Son ; or in the 
a Son, who hath Iffuc a Daughter , that the Son 
take by this Deviſe. But the Law # other 


Sons A. and B. deviſed his Land to his Wife 
her death his Land im $S. to 4. and his Heirs for 


be 
+ The Wike 
the Land in 5. And held, That t was 
Remanmdcr rye 4) not after 
though the firſt the Will give it in 
nw ataliſtes, and made it but an Eſtate- 


rwo Sons and a Daughter and deviſe his 
for ten years , the Remainder to his younger 
and if exther of the faid rwo Sons dic without 

the Remainder to the Daughter and her 


Hews 


EF 7 


Fl 


7 
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Heirs. The Son dies in the life-time of the Father,and after 

the Father dies : By this Deviſe the ſhall have 2 good Re. 

mainder ; yet it ems the elder Son ſhall firſt have an Eſtate in tai], 

by the intent of this Deviſe (12). (12) Dyer 144. 
A Deviſe to one and the Heirs of his body,and that after his de- 

ceaſe it ſhall remain to another, makes an Eftare-rail ( 1 3) (+ 4Macalt $25. 
A Deviſe toone and the fruit of his body; or Harediows legitine 

groereatts, without ſaying, [ Of bis body } is an Entail——— More 

Caſe $77. 
A. in the former part of his Will doth deviſe Lands to B. and 

his Heirs, ard after in the later part of the fame Will, doth deviſe 

the fame Lands to the fame B. and the Heirs males of his body : By 

this D:viſe B. hath an Eftate-cail mn the Lands, and a Fee (14/befr 9.025; 

«frer that (14) Phow.44c. 
if A. devite LanJ to B. his younger Son, for ever, and after his 

decrafſe , the Remainder to his Heir male for ever, wita divers the 

like Remainders in the fame manner limited to his next clder Son, 

and his Heir male for ever : By this Deviſe B. the younger Son 

hath an Eftare-cail (15). (1 z/BulSr.4.24% 
A. deviſes Lund to 8. and to the eldeſt Heirs females of his bo- 

dy: By this Deviſe not one, or forme, but all the heers of B. 

ſhall have the Land. In like manner, it A. deviſe Gavet-kind Land 

to B. and his eldeſt Heirs: By this Devite all the Sons of B. ſhall 

have the Land C16). fr6) Coaont'!- 
If Land be deviſed to one, and the Heir of his body lawfully ** 

begonen , it is a7 Eftaterail (175). Or it Land be deviſed to the (nuts + 14 

Hutband and Wite for their lives , and the longeſt liver of them, « 

the Remainder to the Heirs of their bodies: "This alfo is an Eftate- 

rail (15). (4% ) few. vie! 
A Deviſe of Gavel-kind Land is made to three Sons, part toone, tur Fi.-; 

and part to another,and that if cither of them die without ſue, the 

other (hall be bis Heir : "This ſhall be an Enatail in every one for his 

part (19). [14 Wore 44 
A Deviſe of Land to one and the Heirs male of his body for *** 

5©0 years, s an Entail, and not a Term— Afore Cafe 1067. 
It a Deviſe be made by one to his Wife for her life, and after 

her decreaſe to his Son A. to have the Land, and it A. have lfe 

male, that then ſuch Iffue thall have it : But if he have not Iffue 

male, that then his Son B. fhall have it, with like Remainders to 06- 

ther Sons ; and then further faith, My Will iu, That if any of my 

Sons or their Heirs males, Iſſuer of ther bodies, Alien, then the next 

Heir to enter fe. In this Cafc,and by this Deviſe, the Son (hall have 

an Eſtate tail. 
A. deviſed Land to B. his Son, and his Heirs , and it B. die 

within age , or without Iflue , then the Lancs to be equally 0 

X x vided 


an Efare-ruil (235) ) 

T1 ; and after fay , And & A KR 
n it remain ty ha ia 
bk bets Mena) 
A. his Son, after the Death of his VVite, 
way beers Go cue live thew Mother amd theie 
hen that it hall go, +. Inthis Cafe 
"kd by thets wands been Eſtaze-tail ; for 
, 4s long as his three Siſters live, and 

thereore Hei here al be inns Hers of ki by, and. wat 

(11) Bradgn#%. Heirs general. (23) 

If Lands be deviſed to A. B. and his Heirs males , or his Heirs 
females , not faying (of bu body :) By this be bath an Eftute-ail 

(ag Us Seltas. (24) 

A man feiſed of Houſes held in Socage in Fee, having « VVite, 
one Son called Francs , and three Daughters, Deviſed the Land 
to F. his Son after the dearh o his V V ite, and of the three 
ter happen to ower-lroe ther Mutber and Francis and bu Herr 
I deviſe the Houſes to them for their lower; and after their death 1 
| a om pry and VV. and that or 4 yn 

rs dr zl. Rene yearly to ſuch @ Company 
tor) Thins ths (WE. Meurebam- Taylors) for rover ; ond if chep fel fac 
BA. VV dranle, — > SIT do 
9s, —— The firſt Quettion w Vhat Eſtate Francis the Son had 
hn Devi? Forif he had « Fee, then the Remainders are voi 5" 
Mp frerned ts Crock, that be had an Eftate tail, 275 HA. A Deviſc 
25 JARS. 1 one and his Heirs male is a Tail, 22 H.6. A Gift to one and his 
Heirs , To bawe to bim and the Heirs of his body, s a Tail,zx5 AF. 
4 A Git to one and hu Heirs, Hoabendars to him and has 
If be hath Iſihe of his body, a « Tail, 2 Ap. pf. 15. 
Andin this Ca'e it would be » Fee in Son were it not for the 
Limitation of the Remainders over : But by fuch Limitation it 
appears, the Te ftaturs Intention was, that it hould be a Tail 
in the Son ; for that if ts (hould be a Fer, then the Daughters 
ſhould have t after the Sors death Ifluckfs,, without any new 
Limitation ; hd tre cut) cd wither Biting a he 
had Sifters : And for that the Remainders may be good, it frems 
t be a Tail, quod fact conceſſunns per Cole Cw, fo 
the Reaſons aforeſaid. Cites, It a5 iff one had faid , be devides 
to his Lives] Heirs, and if they die without Heirs , then to he 
Collateral Heirs: This is « tall. If a man hath rwo Sons, and 
devite to the and if be dic withour Heirs, then to the 
elder Son in Fee: This s a Tailin ns.) ae = 


0f Legacies and Deviſes. 
%e Remainder would be a void Remainder. þ contre, it 
that is a Fee in the 

aforetaid 


doth deviſe it to his Son after the 
ſolved, That no Eſtate was given » or did paſs to the by 
Deviſe; for that then it would be a forfeitures It would be other- (Tire he 


wile were it not for the forfeinare (25). = —— 
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CHAP. XL 


Certain Caſes in Law touching Deviſes of Land 
for life only. 


1. A Deviſe of Land ts ene (wat ſaying, Hew long ) is an Efate 
enly for life. 

z Poweref Diftvaining deviſed to ene (within ther word)) on 
— nn of 4 certain Annual jun , us only an Eftate for 
ic 

I- A Devile of Land ts one and bis Heir (im the Num- 
ber ;) & ts one and bis Children, u but an Eftate for life. 

FY —_ Fw of Law touching Eltates any for life by 


2 jad Eff aver for life by Implication deviſed. 
6. 4 Devile of ade an they higed rea pr rent payment, 
Creates @ Fre-fampic : But if te to ifſme at of the 


profits of the Land deviſed, " ; only an Etatet 

5. A Deviſedf an Efate for life wm Revver ſium. 

8.4 Deviſe of rw Eft ater for lots ; the one ts ſome in being, 
the other to atbers my Revver from. 

9. d=py 4 pt" _—_ condu rned upon an An- 

to be the Drvi/ee, bus ov ber life, 
rely er « 14 made by y_ RC in Fee, and 
wer i Poſſe ſhrew, doth paſs an Eft ate only for life. 

10. A Droiſe (by general words ) of all @ mans Eftate, Aort- 
fegtr Ox. may paſs ( 4110 the Real) no more than an Eftate for 
Life, and wit a Fre by Implication. 

I 1. The Law ever act & the Teftaters words, whatever 
they be (as migh as prfble) to bur intent and meaning 


F a man deviſeth his Land to AB. and fay not how long, nor 
for what time, by ths Devite A. B. hack an Bias cnly for 
life in the Land ( ). But it a man deviſc his Land to A. ny 

without fayi en In Wd. 
* ther he hath anly an ce for like, & was held by fome(+); 


Fee fumple, #s hath been affirmed by ethers). Butif a man hath 
{@ Tres Cw. an Eſtate to him and his Heirs during the lite of . S. this is not 


Ss EL anc: att 


14). +4 16. devilable, nor can fuch Eftate be devited (1) 
2 In the later of the laſt Chapter it was aid, That t was 
an Eftate-tail of the Rent, if one deviſed to 4. B. that if he and 
the Heirs of his body be not paid 254 Rent year! and they 
But now 


{tn Devie any by Thur of AB 
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net paid 21 1. yearly , he ſhall diſtrain, &c. by this Devite A. B. 
hath only an Eftace for life. Likewiſe f one deviſes Rent of 10h, 
cat of his Land to be paid quarterly, and ſay not how long the ;,,.s +, 
Rent ſhall continue : T hi Þ bus ee ies the Rent only for Bownl. 4. part 
life (4). Ts 74+ 

3. If one deviſe his Land to A. B. for his life, or to him (with- 
out any more words) or to him A 
Number,) or to him and his Children (he then having Chi J 
By all theſe, and fuch like Deviſes, 4. B. ha hath on| an Eſtate for 
life in the thing deviſed. (+). Andif one deviſe, A. B. (hall (2 FrukDen es, 
have and occupy his Land in D. (and fay not how ; ) by GS ers. 
Deviſe A. B. ſhall have the Land (as aforeſaid) onl life ( f ) (© Pakeb. # Joes 
Bur if 1 deviſe that 4. B. ſhall enter into my = 2 ——— 
or as he Land lp (0h at all, but power to cn- 
ter into the Land only (g1 (g/) Byrr 144. 


Father ; by this Deviſe the Daughter hath only an Eſtate for her 
lite ; for t e is no fuch ſhe is not Heir (6). Like» 43 ca fp. Lis 
wiſe if one deviſe his in D. unto A. B. —_— and after tothe *+ 
next right Heir ( in the ſingular Number ) and to his right Heirs 
for ever ; by this Deviſe 4. 8. hath only an Eſtate for lite (1). (YGn. 2.66; 
Or if one Land to A. B. for life, and after tothe next 
Heir male of A. B. and to the Heirs males of the body of fuck 
next Heir male; by this Deviſe alſo A. B. 
for life. But if he dievſe his Land to A. 8. ; 
to the Heirs , arg nf Heirs of A. 8. by theſe Devites 4. B. 
hath the Fee-limple And i it bom 
and after to his ok males, then he hath an Eſtate-rail. Bur if 
one deviſe Land to F.G. and AM. his Wite, and after their deccaſe 
( or the Remainder) to their Children ; by this Deviſe, whetherthey © Ca. 6. 16. 
have or have not Children at the time, F. G. and Af. his Wite have $2> 14% 
Eſtates only for their lives (4). Plow $4 
c. It one deviſe his Land to A. B. in Fee, after the death of C. 
D. ( his Son and Heir apparent) by this Deviſe C. D. hath 
an Eſtate for lite by Implication; and till the Deviſe take eftc&t , 
the Law gives it to him by deſcent. The Law #s the fame where 
one doth devite his Land to A. B. after the death of his Wife; by 
this Deviſe the Wite hath an Eftate for life by Implication. Bur 
if a Termor of Land deviſe, That his two Daughters ſhall have 
the profits of it after the death of his Wife , and make his \ ife 
Fxecutrix ; by this the Wife ſhall take only as Executrix, and no 
Eſtate by Implication— Afore Caſe £71. 1.25. Yerit a man de- 
vile in this manner : I give my Goods to my Witr, and that aker 
ker deceafe, my Son ard Heir (hall have the Houſe where the Goods 
are; 
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paſicd by i& , but for Term of the life of the V'Vite, and 


(phdn ws. that ſhe ſhould not pay the 4.0. until the Reverſion did fall after the 


$74. 


death of the Father { p) 
16. A. friſed of divers Lands in 4A B. nd C: the Lands in 
C; being ia bim by Mongage fortcized , oats 4 
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and then adds this Clauſe in his Will : 
Chactels, Leaſes, Eftares, Mortgages, 
poſſeiſed, be deviſed to-bis Wie, after his Debes 
;4 ; made his Wiſe Executrix and died. The V Vite 
Land , and deviſed it to the Defendane 
Queſtion was, VVhether the Fee 


that another ſhall have it for the reſidue of the years: And ab 
it is 


lequent Act all his made certain (r), 

A man made his V Vill in this manner; [ Item, I give my Many 
nor of Dale to my ſecond Son. rem, I give my Mannor of Sale 
to my ſaid Son and his Heirs: } what Eſtate he had in the Mannor 
of Dales was the Queſtion. It was held by Dyer, Weftew and 
Wilch, "That in the rſt he had but an Eſtate for life ; for that it is 
as much as to ſay, as if be would give his Mannor of Dale to him 
for his life ; for that as much is included therein, without faying , 
{ His Heirs.) And that [ ſtews] feemsa new Gift to greater de- 
gree in the ſecond place to make arzends for the other. Brown + 
contre, and that the | Irew?] is « Conjundtion Copulative , and 
that the word | Heirs] exprefiled in the latter Clauſe, extends to 
beth the Mannors But if the word [Hears] were put in the 
Gitt of the former Lands, it would be otherwiſe. Dyer, If in the 
brit or Clauſe there were no* any perſon named, but that the 

were, | lem, It give the Mannoe of D. Lens, 1 give the 
mannor of $.to 7K. and his Heirs, | thereand in that Caſe it would 
refer to both the Mannors. 


W.C. by his VVill deviſed a Mcfſrage in theſe word, viz. Ip. 


ts A. L. my Couſin the Fee ſimple of my Hodiſe 5 and after ber ker & hay 


kr ts W. ber Sen. The Judges held, That AL. had an Eſtate for Ton en 
ite, and her Son a Fee-limple in Remainder. And fo it wasadjudred 1,;. 
R.D. 


you narue of all his flue * (@) Tris. ze Cars 


is uncertain bow many years he ſhall (17 55.5 part 


ang 
live ; yet when he dicth , it is certain how many he hath com. 
lived, and how many years the other ſhall have ; ſo by a fub- Fac 5 


is. 
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Devite to the faid E. F. for , th 
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ber natural life 5 [. to this right Herr of A. the Father ; by 
iſe C. ve an Eftate for life after the Death of 4. 
the Father (ww). 


If one devie Lands to FG. and Af. his Wike, and after their de. 
ceaſe, to their Children : Or t FGand Af. his Wike, the Remuin- 
der to their Children : In thas Cafe, and by this Devide, whether : 
have or have not Children at that time: F.G. and Af. his Wie 
have Eſtates only for their lives (x). 

One had three Sons HB. and C. and three Tenements D. EF. and 
F. dd wid DD wo 4 ed EwohR and F. oC but ramed 
no Eftate 3; by this Devite they (hall have but for their lives 
only (7.4 

ADevikot Land is made in this manner; www lem, 1 grve wp 
Land in A. ts B for bite, the Remanndrr is Cand D ho Hifnced 
their Childres + Or ts C and D. bus Wife, and their Mew chil. 
drew : Or ts C. and D. bus Wife, and their Ifees. By theſe and the 
like Devides , # the Huband and Wile have no Chi at the 
time of the Deviſe,, an Eftarerall is created: And f they have 
Children at the time , then by fuck Devi& is made only an Eftwre 
for all their Srexcnly in Joyur-tenancy. And it Land be devided to 
E. for lite, the Renuinder to F. and the Heirs of his body, the Re- 
mainder to G. and H. bis Wike , od afrer to their Chiidren ; ; by 
this Devile G. and H. his Wike have Eſtates for their lives | 
on 
ſhall ater have, may take by wer of Remainder (©) 
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this Caſe it was held no 
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die without flor, the Survrror to have that : tha | 
(#1 Bulls. 3.498. they ſhall have an Eftate onl Be and an Bos Ck _ 
A Deviſe of Land to A. A (withourmore words) of to him and 
his Heir (in the Number) or to han and hu Children (be 
then hevi —_——— 

not Paliei ity : ) By the like Devites, A. B. hath on- 
(Fix Dev.1%. ly an Eftaee for 4 (6) Ohrwes the Devifor had only « Term 


Set. 477 & not bpm gem rr cr 
the Tcitators intent to the 
A Deviſe of Land to cnc and bs ( withour other words) is 
--— oa 1 ARR s Aﬀkgrs for ever is a Fee» 
IT 


ue ©; etnt ah 
# Jos it for bis Butif i 
Nenmas'! Com his Will he fai De ODEs 
$9) Dyer $45. Eſtate az all (r). 
One having « po C_—_— Lands are deviſed to the 
of 


0902en Uh 26. , and the Heirs the body of the Father : 
et thi iſe, the Daughter hath only an Eſtate for ber life () wal 
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Certain Caſes in the Law touching Deviſes of 
Leafes, or for a Term of years. 


L I» whet Jo Gerd (Ro hate fr Cheb Js Bos 
4 Land: * 99 
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3- The Deviſe of « Term 
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be taken to £® cotton. 244; 


iſe the Land to A.B. By this 
Conformable whereunto is that (1) Aaderts. 134. 


Term. (x) (n)Caute.Leo 
If Land be deviſed to one for years, and if he die within the 19" Loops 

Term, that another ſhall have the reſidue of the Term, or of the 

years : No Act of the firſt can prejudice him in the Remainder(y) (5) More,Cawo 


(2) 
14. 
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Part III. Of Legacies and Deviſes. 
For it Gemed to Gandy and Ta[wertes, That the Contingent of 20 


was never velted in 4. But if A. had made 
migh take by way of Purchaſe , (Executors being in name of 
Purchaſe , avs in Cranmers Caſe, 14 > if it had 
been limited to the Executors for payment of the Debes of 4. or 
the like, then by the intent apparent there would be an intereſt 
in A. and in the Executor for the uſe of A. Pophans and Fenner 
agreed in point of Law as to an Action of Debe. 

A man made his Will in this manner ; wiz. [] beve made & 7+ Wi. 
Leaſe for 2.1 years ts |S. but 2.0% Rent. ] And it was held, "ne 
That it was a good Leaſe by Will. For that word [1 bave] 
ſhall be raken in the preſent Tenſe, as in the word [ Dedi] in 2 
Deed of —_— 

A man ſeiſed of a mannor, in Demeſnes, and n Laſ,, - 
= ap rh Service: Deviſed by his Teltimene wo 7 ——— 
Wife, during her life, all his Lands in Demeſhes , and allo by the 
Game Teſtament did Deviſe to her all his Services and high Rents 
for 15 years ; and further by the fame Teſtament did deviſe all 
his Nlannor to another after the death of his Wife. And it was 
agreed by all the Juſtices , That the Laſt Deviſe took not effect for 
- {rage the _ rr the death of the Wite ; and that 
the Heir after the Expiration of 15 years, and during the Wives 
life (hall have the Services and Chief-Rent:s. 

If a man poſſeſſed of a Leaſe for years of Land, deviſe the fame MM 1 Ju. 
to one for life, the Remainder to another ; although the firſt De- $6 wot, ® 
viſce hath the whole Eſtate or Termin him,and no Remainder can M®Abras 
depend thereon at Common Law, yet it is a good Devile to the "__ 
ſecond Deviſee by way of an Excoutory Deviſe. 

If certain Lands be deviſed to one, he cannot take them with. 15 #444 Tris 
out the delivery of the Execuror. Or if a man be polled of a Sec ineer 24- 
Leaſe for years of Land, aud deviſe the fame to another, the De Touts ® Bukin 
viſee cannot kave it, or enter upon it without the Executors or Ad- » « ab © 
miniſtratore conſent. lit. & 

Leſſee for 99g years, by his Will deviſed his Leaſe in theſe words; 
wiz. | deviſe my Leaſe tomy Wile during her life; and after her 
death I V Vill, that it go to her Children unpreferred, and made 
his Wite his Executrix and died. The Wite centred, and mar- 
ried with 7.5. and afterwards for 2404 Debe recovered againſt 
the faid. F. S. and upon a Fiert Facias the "Term was fold by the 
Sheriff. Afterwards the Judgment was reverſed Errour , 

Fi quoad ormmis que 4/1 rat nm: Fudicu Reffituantur. V'Vite 
Fxecutrix diced : In this Caſe it was refolved: 1. That the Exc- 
cutory Deviſe of the Leaſe after the death of the VVite, to the 
hier not preferred, was good. (2) That the fale made by 
the SanlF upen the Find Forks, OS GO ——_— 
& we 


CHAP. XIII 
Las Caſes touching Deviſes of Rewerſions or Re- 


mainders. ( 


1. What Devile of @ Reverſun 11 good, and what Remainder 
be dew; ed. 

> 4th Limitation, ſo the Drviſe of a Remainder #fter @ Fee, 

> & - —+ 4 Deviſe of @ Remainder of s Chattel-real, 


e 

4 The Deviſe of a ond Lamitation, ts @ id Deviſe. 

5. A Deviſe is Remainder of Goods, ut 066d, 

6, In what Caſe the Deviſe of @ Remainder over in Fee, after 
Leaſe for life made by Execmors, 14 ud. 

*. The difference birween @ Remainder extail'd by Deviſe, and 
entail d by Deed. 

i. 4A Remainder deviſed to a Church, accrews to the Parſon of 
__ Warp ahe by « Deviſe, ſhall adic 

. A Ke i» enero 7 4 e, wes 4 40> 

, ther —_— Kennamnder. Py 

19. How the Deviſers Daughters Iſme ( without naming ber) 
ſhall bave the deviſed Remainder before the Iſſue of bus Sons. 

11. A Terner of 100 years ts come, dewiſeth it to one for Life, 
the Remarader over, it 11 4 vitd Remandeor. 

Iz. A Deviſe of a Renainder in Fur after a Leaſe, which de- 
wiſe 14 made by bim i® Remainder , 114 wvitd Deviſedf the 
Leſſor Re-enger. 

'F —_— Caſer, wheres be in Remainder may Deviſe bis Re- 
md 

14. Fer fomple deviſed ts one, the Remainder cannet be deviſed 
ts anciber, albru the fr ff Devi'e were but comdutionsl. 

is. A Tomo! yerrs by pay of Remainder ts drvilable ; but @ 
drviſeby way of i wiib Remainder over, ut ond. 

- 16. Leſſer 


+ his fale thereot was good, and that the younger Daughter had 
£1 7% no 


—— en... Ae... 
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16. Laſſer may dvvile the Rever fron of Land for life, netwith- 
rg ue Fee. Þ he druid 

17. XK Remt- em Fre, Y 
wr the Land, of wine th Rows doch avifo, is dowifec 
fo another. 

19. 4 Deviſe may be good for the Reverſion of @ Term, where 
—_— NG 8h 

19. Deos/ s Remamder where 
there Tail hal ede. "YN img 

20. He wm Remainder ſhall rake profercly where ibe Deviſee for 
GOIn_ESny er May _ 

21. Though 4 man cannot « to bamiſelf, den/? 
Remainder to bus own right Heirs. -qt—he 37 

22. A man may deviſe @ Rever ſion by the name of all bis Inhers- 
tance or Hereditaments. 

23- Deviſer of Remainder: to the next of Bleed. 

24- Where the Deviſe of « Remainder after the Remainder mukes 
— but an Ejtate for Life. 

25. ber @ Remanmder deviſed to one after 4 Term of years 
drviſed to ancther, who dies before the Deviſer be a good Re- 


next of Kin , or next of Blood of B. C. this a good 

a Remainder. («) Or if a Leſſor difleiſeth his Leſſee © Ti. Device 
life, and makes a Leaſe for life to another for Term of life of rok. $e4 jog 
fir the Remainder over in Fee ; though” the firſt 11% *+». Car 
he in the Remainder may Deviſe his Remainder $/9n ls 
his 


L. FF a man deviſe his Land to B. C. for life, the Remainder to 
he 
of 


« wih,,:.&a 

Lands to A. fo as he render 20 5. per anmuns $4563-3 $1. * 
if he fail thereof, then his Eſtate to ceaſe, and to remain 

this Deviſe is good, but the Limitation of the Remainder 
is void, becauſe a Remainder cannot be limited after a Fee (e), (men an 
Therefore if a-man makes a Leaſe for years Condition, that 
if the Leſſor diſturb the Leſſee within the Term, that the Leſſee 
ſhall have the Fee, and maketh Livery accordingly, and after the 
L-flor doth ciſturb the Lefſce for Rent, where none is inarrear, and (po, vw. 
after deviſeth his Reveriion, this Deviſe is not good (4). in Sar. or Wills. 


eldeſt Daughter ſhould have the fame to her , and the Heirs of 
her body , the Remainder, it ſhe died without Iſſue within the 
Term, to C. his ſecond Daughter in Tail. The eldeſt Daugh- 
ter took Huband, and died within the Term without Iflue: 

Husband fo!d the Term. It was the Opinion of the Court , That 


Leſſee enters, yet 
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no remedy for it, becauſe it was 2 void Remainder , being of a 
Term , which was a Chattclreal, and fo s to go to the Huſ- 
band { e). 

4. A Leaſe was made to A. for 41 years, ming 
live, and if be died within the faid Term , that then his Wi; 
ſhould have it for the reſidue the faid years. It was held, 
That the Limitation to the Wife in Remainder was void ; for thac 


p, 
- 4. A man DIR deviſed them by his Will 
to his Wite for lifr, and after her decaſe to F. $. and died. T. 8. 
in the life-time of the Wife, did commence Suic in a Court of E. 
quity, there to fecure his in Remainder. Prohibition 
4 
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Fl 


[Heel 
Hob 
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if 2 man willeh that after 2 Deviſor 
7-S. ſhall have the Land Deviſor 
ſhall have the Land during Exccutor 


— 
ha 


9. A man devifeth his Land to his 
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lives of the Husband and V Vife ; but after their deceaſe,the Ifhe 
of the V'Vife may enter upon him. (w) (m) thid $ 22. 
ic. A man ſciled of Land in Fee, hath Iſſue two Sons and = 

hter ; the Father deviſeth the Land to his Wite for Term 


of life , the Remainder de ſangume puerorum of 
the Deviſor : the er Larer warned op mp err 


357 _ 


the Daught er fhall have this Remainder ; and alt thar 
the Sons have Iffhue after , yet their Iſſue ſhall not have it 
(n)- (%) Ihids 21. 


11. A man hath a Terni of an hundred years to come, and he 
deviſeth this to one for Term of life, the Remainder over to 7.S. 
this is a void Remainder : It were otherwiſe if the Deviſe were, 
that the Deviſce ſhall have the Occupation of the Land durin 
his life, the Remainder over. (o) Or if Lands be given by VV (1%) hid fed «; 
to one in Fee, provided that it be do ſuch an AR, that then it ſhall $+«- 
go to ancther in Fee : "This is a void Remainder to that other. 

Orif Lands be given to A. in Fee, and that it he die withour 

Heir, that then & ſhall remain to B. Thi is alſo a void Remain- 

009 ny 4 man cannot create a Title, 

or con i a Title br Intereſt, as according to Rules $2=232145 

of Lav in coutiact conrey by any Af crmmtte bÞ bens I 

For the ſame reaſon alſo, a mancannot by V Vill direct or appoint 

an Inheritance to deſcend contrary to the of the Law : And 

therefore where a Deviſe is to one and the Heirs males of his body , 

+ v7 gs that hath « Sen, this Son canuer, 

inherit the by that Deviſe (2) (2) Caen Ekog, 
tz. A Leaſe is made for life, the Remainder over in Fee, re. 


N 

Of. If Land be given to two + Habendans to the one * © 

for life, and after his decreaſe to the other in Fee 3 he that hath 

the Fee may deviſe his Reverſion thereof. (q) Lkewiſe if Land V 3451s 

be given to one for life, and that after his death it ſhall drfeend 

to F. $. in Fee, he nay deviſe this Remainder. (+) Or if a Leaſe (9% 

be made dumameds [olverit 10 +. tothe Leflor for his life, be may 

Ge viſe the Reverfion, with the Rent. Or it a Leaſe be made to 

an lnfans or Feme-fole for life, the Remainder in Fee, and the In- 

Fant at bis full age, or the Feme (after Coverture diſagree, be in- Fe 

Remainder mav devite his Remainder. (+) -— w—_—_ 
14. If the Fee ſimple of Land be deviſed to one , the Remain- 

der cannot be deviſed to another , albeit the firſt Deviſe be 

conditional. And therefore if a man deviſe his Land to 4 


_ — 


_3s8 * 
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ſr) Carports. 
Corbeu Cair. 


{y ><4438, 


hy) Dyer 1x2. 


the Deviſes for 
— 
$, A man feiſed 


ſhall remain to C.D. and his Heirs, this Remainder to C.D. is void; 
A. B. the ſaid C. D. may not 
ors next Heir. Likewiſe if 
Land be deviſed to F. G. and his Heirs, and if he die without Heirs, 
that, then it hall remain to 7A. abd his Heirs, this is « void Re- 
mainder. om pr ; 


the Term(s). But yet a man poſlcefſed of a Term of » Can 
acti bi bb Will: icod hoekee If © men dent be 
tw AB. and his Heirs, or to him and the Heirs of his body, 
him and hs luc, the Remainder to B.C. this Remainder is void,and 
the whole Term of years to 4. B. and his 


of rwo Acres in ſeveral Towns in one 
one for like, and of the other in Fee; I 
Deed of all his Lands in the fame County, and 
Acre in Fee in the name of both, 
may deviſe the Reverſion of the Acre for 


the 
by 


15, 
(that is) of 
- 

wakes Li 


os rs 
ay =P 


18. A Leaſe for Term of 100 years is made to a Biſhop 
his Succefiors; he meketh « Leaſe for lite, rendring | 
and- his Succeffors, and after be devifeth the Reverſfion wit 
ce; this « good Devilc for the Reverſron, but not for the 


19. If « man having rwe Sons and a Daughter , devide his Land 
to hs Wiſe for feven the Remainder to his 
Heirs, and if either of the faid rwo Sons dic without 
bodies , the Remainder to the 

Son dic in the life-rire of « 
Ge: In this caſe, and by this Devite the 
mainder ; But it Eertis the elder Son bath & 
intent of the Devidor (< ). 


hter hath a good Rev 
as Eftate-tai) by the 


20. If 
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— OO — Dm 


25. I Land be deviſed 6s £. for kf the Remainder w 2 for 
kfe, the Remainder to F. $. in Fee : In this Caſe (i B. be aper- 
ne ao BER EET Lo 


_—_— 


Fently (a). (1) Pe. Sety 
two by name, and the 5J,; 75 
ug + Sat prorabndy wo and for default of fuch Iſſue 
the Remainder tothe right Heirs of the Deviſor ; after the Devidors 
death one of the faid Deviſees dies without Iſſue , the other Deviſce 
hath Iſffue, and dieth : In this Caſe, and by this Deviſe the iffue of 
=> 7 "wn: kave a moiety , and 


: of ite of 
the Remainder to the lame . N. for Term of life of the faid 
——7.N. in Remainder releaſeth all his right to the faid FS. 
dieth. In this Cafe, the Leſſor may deviſe the Reverſton. Andifa 


man who hath a Reverſion , this Reverſtion by the name _ 
of all his Inherirance or Hereditumens in Dit is a F\-— in 
If a man having flue three Sons A. B. and C. doth de+ $25.16 


viſe iis Land to C the Remainder to the next of blood to the 
Tcftator : in this Caſe and by this Deviſe 4. ſhall have the Land 
after the death of C. as the next of blood. Likewiſe if a man haw- 

ing four Daughters, deviſe his Land to the y in tail , .the 
Remainder to the next of Blood : By this Devile the eldeſt Daup h- 

ter , and not all the reſt ſhall have the Land afrer the Eftate- 

tail.” Al if a man hath two Sons and a , who bath 

two Daughters, deviſe his Land to a ſtranger for lite, the Remain- 

der ro his ſecond Son for lifr, the Remainder in Fee to the next 

of Blood to his Son : In this Caſe if the eldeſt Son die without flue, ,1, p1..4n. 
the Daughter and her Daughters ſhall have all the Land. (4) And vic s.terk Sect; 
it Land be deviſed to one for life, the Remainder to another for life, 1** 

the Remainder to the next (or to the neereſt) Heirs of the Blood 

of the Children of the Deviſor: By this Devile the Sons and Daugh- 

ters of the Deviſor are excluded( 1). 

24- If Land be deviſed to A. for life, the Remainder to B. and = —— 
the Heirs of his body, the Remainder to C. D. and his Wite, ard * 
after totheir Children : By this Deviſe C D. and his Wite have 
Eftates for their lives only, and their Children atrer them Eftates fur (ecotptine 
their lives pynely. And albeit they have no Children at the time , Moncton 
w every Child they ſhall have after may take by way of Remain» ti bebes 

ger. (e) 

25- A. makes a deviſe of Lands to B. for feven years; the Re- C19 1.66 17%, 
mainder to C. and his Heirs : RB. dies before A. arid held the Res 75 
mainder was goud , for the Freehold in the incerica veſted w the 
Heir {f) It 


my Land is 


: 
E 
7 


apparent. By for life &rſt , the Re- 
arbor ader to the Heir of 4. in 
Fee-lumple ( f 
* &ve years, | Heirs: He dicd 
before Whether this were a 
| TIA enure inftantly by his 

; for 4 Eftate , which 
was not to begin and a Freehold cannot be 
in . well might 
—— | A 
ſhall defernd | berefore without 
Argament it was adjaiged accordingly , and that the Remainder 


Y 


th 


+3 
x 


Hurband and V V ite, and the Heirs of 
Hews of the Hutband, 


4 enly, by fuch Device 
there paſſerh thoſe Lands any, and no thoſe be hath in Reverſoon 


to the 


A Deviſe of « Term by « man to his V Vite for life, the Remain- 

One polſefied of « Term for 33 years, deviſediero his V'Vite for 
her like, the Remainder to his San 7. and E. ha VVie, it they 
have not Ike make : And in cafe they ſhall have flue male, rien 
ts be reſerved and pot cat for the benefit and brboof of ſuch Sons, or 
ene of themes 1 In this Caſe t was he'd, That the If male fhould 
haverhe Term, and this Ifoc owe need not t& be born in: the life 
of the V Vide, but might be burn after ; That the Implication of 


the 
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was good to ferric the Eſtate in the Iſſue male, 2od that 

of the Teſtator by the Deviſe to her for her life, had an 

during the Term,if ſhe did live & long, and that the potki- 

the Remainder of the Term to come , at his death was 

by an Executory Deviſe (5) And yer if one deviſe a (19 arte 11497 

Term to his Wife for life, and that the Son ſhall have the refidue 

of it that ſhall remain after his Wites death, this Deviſe of the Re- 

mainder to the Son is void (6). {6 Acteri.s.s s 
A Term of years was entailed by Deviſe to a Son, the Remain- 

der to his Daughters, one Daughter was born after this; and it was 

held, That ſhe ſhould have a part, and that the Son could not de- 

Nroy or the Remainder by file (7). 22 64:4 140 
A Deviſcof a Term for years, being deviſed to one for life, the 

Remainder over to another ; though fuch Remainder be a void Re- 

mainder, yet where a Leſſee for years deviſed in this manner ; wrt. 

I grve my Leaſe to my Wife during ber life, and after ber death, 

that it ſhall go to ber C ered, and made his Wie his 

Execurrix: in this Caſe, it was held good to « Daughter not pre- 

ferred within ir ($) (0) Leen 12 5.4 
A. \eiſed in Fee of a Meſſage, deviſed the fame to B. and after $2414 

her deceaſe to C. her Sun, who was her Heir apparent, and died : B. 

took another Huxband,and by him had Iffue, and died. And if the 

Hurband — — was the Queſtion : 


—— 


k was in that Caſe, the faid B. was but Tenant for 
life, the to C. her Son for life, the Remaioder in Fee- 
imple ro the Wife, © as the Huzband ſhould not be Tenant by the 
Courtche (9 ). (#/Paf hrs Bliz. 


* Or if a man deviſe his Land to one for ever ; and then further 22 117 on 

deviſe, That if the Deviſee do fuch an AR, that another ſhall have 

the Lands to him and his Heirs, the fame is void; for by devi 

his Land to one for ever , he deviſed the Fee ; and when he hat 
difpokd of the Eſtate in Fee to one, he hath not power after in the 

fame Will, to difpole the Game to another (10). (4 ) Cr9..4. per 

Leſſee for So years of a Mc : and certain Lands , made his $1 > oat 
Will in this manner, 1 Will, That A. my Wife ſhall bawe and oceupy 
all the Lands contained im the Liſe fer [6 many years, 41 ſhe ſhail 
fortune to lroe: And after ber deceaſe,] groe the —_— the years 
in the ſaid Loſe to B. my Son and bu Aſſigns. his Wite 
his Executrix, and died, leaving Goods belides ſufficient to pay all 
his Debes : The Wite groved the Will, centred into the Land, and 
Caimed her Eftate and Legacy in the Term for her life , the Re- 
mainder to B. according to the Will : «Afterwards ſhe took an- 
her Hucband , and then ſhe and her Hunband , naming her f©if 
Fr currie,, aliencd and granted all her Intere{,, Tixic' and Term 
cars to come, and all their Eſtate therein, Hovund, the Lang 
Aa ard 


Of Legacies and Deviſes. Part Ill. 
wntil the full end of the 60 years 3 and , whether the 
= 1 In this 

4; 

hereft of the 

of the fame 


wa Trim 14 


— to the Son n m—_—_ was objected) but a 
—_— ant ts 


| | 


OY 


CHAP. XIV. 


[ onching Deviſes of Lands with Limitations, and 
pon C ondition. 


1. The Conditzn of # Devile f Land nit written ® the Teft 


make; rhe whole Drviſe as with, #1 if the De« 
bed nat been writien. 


port 

In that Caſe the word [Pa be conflruacd only a: @ 

5. ther Caſe tbe word CPoplag] fu = , 

6. Not be in Remainder , ——— 

4 Condition broken, annexed is 4 
nn EL Ei 


4 The Heir may CC EnINGS 
mg «fair of fume at that ng ts have been dane by @ 


g. The may net eter , where it is but @ Limitation, and net 
4 Condon. 


If the Condation be, That a I « the 
7 as nn bagbrrng » 1 Fog l.ng 


Dn 
I = - dronſed upon of ſuper fitions uſer are oefted 


2. JF w man give order for the writing « Deviſe of his Land 
to A. B. upon Condition, and the Devite to him be accord- 
ingly writes , "but the Teltarar dieth before the writing of the 
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Condition: In this Caſe, the whole Deviſe to 4. 8, is void (oa) 5 heed 
And as in the Caſe of Goods and Chattels conditionally bequearh» "094+ 


ed , the Executor ſhall keep the thing uncil the Condition be 
performed , and after the Condition broken ſhall take advantage 


thereof : Soin Caſe of Lands conditionally deviled to one and his 
Heirs for ever , or for life, the Heir of the Devitor ſhall keep the 
Land till the conti Condition happen to take effect. 


contingent 

3. If one deviſe Land of the value of 100% per annans to A. for 
life, the Remainder to F. paying 50 {. to C. By this Deviſe B. ſhall 
have the Fee fimple of the Remainder Condition, 

3- If one deviſe his Land to his VVite for her life, and if ſhe 
live till his Son come to the age of 25 years, that then he ſhall 
have the Land, and if the dic before he comes to that age, that 
then 4. 8. (hill have it till his Son come to that age. 4. #8. dies 
before the Wife, and after the dies before the Son comes to the 
of 25 : In this Caſe, the Executors of 4.8. ſhall not have 
Las fre cemnads of 24 years (6). 

4 4. (eiked of Lands in Fee, had [ | —_—  _ 7 
, if the fa 


ill of 4. was void and to Law; 
and a Provifo, Condition or Limitation, te wurde whole 
Eſtate ; and it cannot continue it for part, and defeat it for the re- 

(ec). 


ER 


Gadue Jermyn 
5. A Copycholder of Lands in b-Engliſh , having three "<> Ga 


and one Da » deviſeth to his eldeſt Son , 
paying to his , and every one of his other Sons Five 
within two years, and furrendred to the uſe of his Vil. 
eldeſt Son was admitted , and did not pay the Five pounds 
withia two years. In this Caſe it was refolved, xz. That al- 
Aa z though 
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though the yearly profies of the Lands for two year did exceed 
the money on Log he fre be eng 2. 
Although this word [Paying] in the Caſe of a Will, makes a 
Condimon ; yet in this , the Law 

word [ Pa a Limitation. For if it 


KK Wollock & paid'or not ; and therefore in this Caſe, 

Memmond +: the ſame a Limitation , of which the youngeſt Son 

v * 6. part. 

Callye:'s Caſe advantage (4d). 

_ 6. A to his Wife upon Condition that 


L, : 
Fee, and died. The Wite cntred , the Condition was broken : 
the eldeſt Son, after his full age, catred for the Condition bro- 
ken: In this Caſe it was held, t. That a Condition might be 
annexed to a Will by the Statute of 32 H. 8. of Wills, which gives 

fe) WIL x. Mar. liberty to a man to deviſe for the advancement of his Wife,+c.(e) 

a © 3 Thata particular Eſtate may be upon Condition,though the 
Remainder be without Condition. 43. That he in the Remain- 
der ſhould not take advantage of the Condition, but the Heir , 
becauſe he is prejudiced in the Inheritance by the Deviſe. There- 
——— upon the breach of a Condition, annexed to the De- 
viſe of Lands from the Heir to another, the Heir,and nota ſtranger, 
or he in Reminder ſhall cake the advantage of the breach of fach 
Condition. Hence it is, that it one deviſe his Lands to another , 
and his Heirs, provided that he pay 20 {. to A. B, otherwiſe that 

f > - wy op Heirs : In this Caſe if the 
gen, Devilce do not pay the 207. to A. B. accordingly, C. D. may not 
v1 wt take ae , nor have the Land according to the De- 

162.424. 151- viſe of the Remainder: But the Heir of the Deviſor may enter, 

V1.5. 136 and havethe Land, and cje& the Deviſce (1). 

7. If a man make two men his Executors, Provifo , that 
one of them ſhall nut Adminiſter his Goods, the Proviſfo is void , 
becauſe it reftrains the Authority which was given by the firſt 
part of the Will, and agrees not with the Law ; for by the Law 
every Excecutor may Adminiſter the Goods: And fuch was the 

i TH. «#R.3. opinion of Baldwin and Egglerfield ( f). But Fuzh. conceived the 

_— Proviſo to be good, for that he might bring an Action, although 
he did not Adminiſter. 

s. A man feiſed of Tenements in Londen , deviſed the fame 
to two perſons, upon Condition that they ſhould pay to his 
Wife 101. per annum Cuing out of the fiid Tenements, at two 
Feaſts ; and if the Rent be behind by the ſpace of fix weeks, be- 
iag demanded , that it ſhould be lawful for the Wife to diſtrain. 


le 
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) 
A man deviſed rho pierpat younger Son, when he ſhould 14% 
iſh the age of 24 years, upon Condition that he ſhould 
- np gt Daughter of the Devifor, and if he hall 
Son 


the of 24 years , then his eldeſt 
Land, u Condition that the faid 2 
0 


was a Limitation , and not a Condition, and t 
of the elder Brother was not lawful (65). So if a De La 
another under the age of 2 5 years certain Lands under this charge in B. &.wicman 
and condition, that he not alienate the ſame before he attain GMT 
the faid age of 25 years, and dies: And after the Deviſce die : 
before he attain to that age ; in this Caſe the Deciſion was, That 
the Land ſhall not go to the next Heir of the Deviſor, but to the 
Heir of the Deviſce, becauſe it was not a Conditional Devile ,,,oomuatu, 
(1). Reſp. L 7. 6 

10.A man made a Leaſe or years, upon Condition , That if 
the Leſlee demiſe the premiſes , or any part of it, other than for 
one year , to any perſon or perſons, then the Leflor and his 
Heirs to re-enter ; the Leſſee afterwards deviſedic by his Will © 4: # 1. Dyer 
to his Son. It was held by the Court, That it was a breach of the 25," 35 mm. 
Condition (3). Tancons Cafe, 

1 1. If Lands be deviſed upon Condition of ſuperſtitious Uſes, Galdob. 136. 
as to find a Chaplain to ſay Maſs, or the like ſuperſtitious Uſes 
mentioned in the Will , the Remainder over for the like Uſes , 
and if they in Remainder perform nor the Condition , then to 
forfeit their Eſtate, and the Lands to remain to the right Heirs 
of the Deviſor. In this Caſe it was held, That although the (4) nit 4; Ele. 
Land was deviſed but conditionally ty find a Prieft to fay Maſe, 2,3» _ 


by the Lands were veſted in the Crown, becauſe the faid Uſes were o El:z.Hubbard 
ſuperſtitious Uſes , to which the Condition of the deviſed Lands > #9 gome y 
did refer (4). "Caſe 226 

F. C. ſeiſed of the Mannor of S$. made his Teſtament in wri- 
twig, and deviſed the Mannor to his Wife for the Term of 30 
years in theſe words ; wiz. For and to theſe intents and purpoſes 
felewong, vite I will, and my mind and imtent 4, That B. my Wife 
ſhall yearly content and pay out of vbe fſurs and profits of the ſaad 
f{enner to Sir A. }). and others 551. Aud further will, That the 
aber 


his Will ſhould be paid by ber, and therein 
And further willed, T hat his Wiſe (hould 


was held by ha uſtices, That it was no Condition , but a Decla- 
ration of the T' intention ; for to what end or purpoſe ſhould 


ife to di 

: This i Metab grade 

oe it toone of my Sens, to which ſhe pleaſes] Q.1Ff this be not s 

imitation {#)? But if one deviſe his Land to A. B.to give 
to C. D. In this Caſe he may not diſpoſe of itto any 

Kelwgn.k ather(s 


Lucile. One deviſed his Lands to his Wiſe to diſpoſe and imploy it on 
her ſelf, and her Children , at her own will and . And 
qa a 164 oma] (9) That by this Deviſe ſhe had a Fee-fimple, but Condi 
A Deviſe of Land upon Truſt and Contdence to do fuch a thi 5, 
inted in the Will to be done by an Executor or a Deviſce, is 

(4) Macaſe $64. not a Condition (9). 
A Rent-charge in a Will deviſed by a Father to his youngeſt 
Son, towards his Education and bringing up in Learning , is not 
(t) Leen. 4.45 a Conditional Deviſe (r). But « Deviſe to the eldeſt of 
Land, and that ſhe pay unto the younger Siſter 204. yearly, is a 
Condition in a Will ; and for non-payment,the younger may enter 
6) Cr0.4.146. for breach of the Condition(s). __ 


her 
{") Lark. 5.19, 
Benloes 178, 
fo)Carygs. and 
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Lard is deviſed to A.8.for li'e, on Condition, That he pay 1 007. 

to C.D. and after to C.D. in Tail. In this Caſe, it AB. do notpay 

the 1004. it ſeems the Heir may enter, and hold the Land during 


the life of A.B. and that C.D.may not have it till then (t). (1)Dyer 13. 248% 
A man deviſed divers Mannors to his Son in Tail, the Remainder ***%** * 


meaning 

hs Son within the words of the Condition | He or They, ] or oaly 

him in the Remainder? It was reſolved, That no fuch Averment 

of the Will ; for a Will of Lands ought to be in 

Conſtruttion of Wills, ought to be OUt (vpraich. "34 Bin; 

Will,and not by any Averment (« ia the Coure of 
B. his eldeſt Daughter, and her Heirs and Vane 


and other Lands he dev.ſed to 

greater value; aad if the 

toher and her Heirg and if ſuck a one, 
her Heirs; and if C.die having 


4 

T 
4: 
Fy 


fl 
8. 
& 


3% © 
© 
Ft 
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32. 
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Iz 
1 
3 
nr 


i 


2.1 
5 

Fi 
[- 


if 
f 


: 
F 

[i 
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1 
x: 
- 
: 
] 
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] C. 16 years died without 

ing the crols Limitation , it 

appears the intent was not, that B. have by C. if ſhe over- 

lives nd wo and when the Tcſtators intent is expreſled, it ſhall (v)16 ihDyer 

not be by lmplication (w). - —_— 
A. leiled of in B. C. and D. having Iſſue E. his Son, and 

ewo Daughters, and his Brother having three Sons , F. G. and H, 

deviſcth all his Land toE.his Son and his Heir And if he died without 

Me, he deviſed bis Lands in B.toG. his Nephew in Fee: Irex, | 

devile my Lands in D. to F. my Nephew in Fee: And whether this 

were a guod Deviſe to F. by way of Remainder , afrer the death of 

&. without Ifue, or an immediate Deviſe to F. and a Countermand 

of the Deviſe to E. quoad thoſe Lands, was the Doube, It was res 

ſolved, That is was a Limitation by way of Remainder to F.and no 

Countermand: For the words ſhall be conftrued , That if E. died 

without Wue, then the Land (bould remain as the Devile was made (»>Trin Jas 

to G.and the firſt by Limitation is to himgand the Hcics of his body, Moy iere. None! 

and no Fee : And fo u was adjudged (a). . Cr9.3.4444 $9, 
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CH AP. XV. 


Touching Deviſes of Rents. 


1. Rents iſſuing out of Lands , art ar deviſeable ar the Land it 
elf, ſo as it be the Teftators own Land;. 

2. A Gramee wet deviſe the Rexs , which be bath only for 
ano! ber man life. 

J- ITY cum, 11 mot deviſeable 

4 Several ways bow Rents may be deviſed. 

5- The Deviſe of the Rewer f « Kew whos falſe ſuggofoon 


11 4 wed 
nocking thu Sabjed. 


(s) Peri tet. A - + 1 nd , is devilable as Land is, and 

__— without the Atturnment of the Tenant (4) $9 

= — OR Pd ry — out of the Land , or 

FN 41, a Rent ifluing out of Land that is in eff And therefore 

———— ha ng life or rendring Rent, the Leffor 
LAT om 


= MEE EL 

if one Gevile Twenty pounds to be _ ing out of his Mannor of 

CID nt as (6 + that Devi is 

2. If Rent be granted to one man for the life of another, it ſeems 

the Grantee may not deviſe this Rent, but that on failure of other 

= ge mn the Gramees life-rime, the Terre-renant ſhall 

-—al—_ it as an Occupant (b). And if one deviſe « Rent of any 

ds Cem ſiendco te puts quand , and fay not how 

09. long the Rent ſhall continue ; this s but an for life of that 
d Rent (c). . 

FO 3. If « man friſed of a Common , granteth « Rent out of the 

Land, alchoughthat the Land be deviſeable, yet the Grant is void, 


- all end by confbqmrace the Dovit (4). 

hes. 4 If a Tenant for life make a Leaſe for years , Rens, 
and after the Tenant _o———___ }] right, 
and then the Leflor deviſe this Rent, this is a good Deviſe duri 


the life of the Leffce for lite. Or if © men make a Leaſe for i 
- watt Farm bs: and his Heirs, dt os 
alſo is a good Deviſe of the Renc: _—>> 2 
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if he reſerve the Rent to him and his Or if a Letkee fyr 
Term of ten years, make a Leaſe over for Term of torty years, 
and the Lefſor confirm the Eftate , reſerving « Rent to him ad 
his Heirs, and after by his Will deviſe the Rent in Fee : This alſo 
GERD <7 Ss Rent after the ten years, but nor before (e). (Dyer ibid. 
Or it one deviſe che Rents which are mentioned in ſuch « Writing, 773 014 
under Hand and Seal : This isa good Deviſe of the Rents, if there 
be ſuch a writing (1). (4) Com 2. 145 
5- A man feiſed of a Rent, makes a Deed reciting , That where- 
as 'F.S. holdeth the faid Rent of his Grant for Term of life, he 
the Reverſzon of the faid Rent after the deceaſe of FS. tothe 
zTrantee and his Heirs in F& ; and in truth, F. S. had nothing in 
the Rent : The Grantee deviſeth this Rent, this is a good Devile 


rcr and Heir rt of his Wife, being Covert, rendring Rent,and 
the Wifes die, and the deviſe the Rent . This is a 8tiz. ©.8. $4l- 
void Deviſe of that Rent (g). m—— 
6. In an Adtion of the Caſe upon Trover, the Defendant juſtih- 
ed and pleaded Rent granted to A. his Executors and for 
the life of B. out of Black- acre, and ſhewed that 4. was dead, and 
that he as Adminiſtrator to A.diſtrained for the Rent on Black-acre 
in Arrears, after the death of A. and that he isto have it during the 
lite of B. It was adjudged, That the Juſtification —___— 
ther for matter or manner ; for that after the death of 4. the Rent 
determined, and cannot come to his Executors or Adminiſtrators ; 


for it was not a thing —_— but a Frank-tenement , and 
nothing in the Grant to 4. and his Heirs for the ethers lite. 
If Rent be granted out of Land deviſfable by Cuſtom, the Rene »» A® 79. 4 


may be deviſed within the Cuſtom, for it is of the ſame nature with gl Abe 

the Land. vie. Devil E. 
A. being fſeiſed of Land worth 25 {. per annum, deviſeth 1: /. 
anus t© B. and his Heirs tor ever, and 104. per annum to C. 

and hi Heirs for ever : And then deviteth the Land to his Executors 

and their Heirs to help pay Debts: In this Cafe it was held, T hat 

the Deviſe of the Rents was good, and that the Land ſhould go to 

the Executory, according to the Will (6). ) Ley 62. 
A. leiled of Lands, made a Leaſe tor thirty years, the Lefſee made 

a Leaſe for thirty years, rendring 30 4. Rent per annum ; and after 

he devited 23 1. per annum to three perſons, druifim, wit. to cach of 

them a full third part, which was 9 4.5. s. 8.4. One of the Deviſees 

brought Deb for his part agai | the Leflce : And it was held, That 

the Kent was Apportizonabie, and that the Tenant was chargeable 

without Attornment by the Deviſe to cach of the Deviſees for the (ue. ca 


third partot the Rent (/) 7217 Ardres'ver{ 
Warkings vil. 
Co. 5. 63. 


Bbt One 


Poaeg 


390 Of Legacies and Deviſes. Parc III 

: One having three Sans , A. B. and C. deviſed his Land after the 
death of his Wife tro 8. and if C. be living when B. comes to the 

Land, that then #. hall pay 101. yewly to C. { without any word, 

(6) Merafe 1667, 'T hat B. and his Heirs hould pay , or that they ſhould pay it for 


Ante wort Land, of ifuing out of the Land. In ths Caſe it was held, 
That if B. die, C. fhould have the 15 L 32 Rerit out of his Land 
(&). 


if one deviſe to A. B. That if he and the Heirs of his body be 

net paid 2 1, yearly, he and they ſhall diſtrain, &c. By this De- 

viſc AB. hath an il of this Rent. Burt if the Devite be, That 

if AB. be not paid 2 {. yearly, he (hall diftrain, &c. By this A. B. 

FLO — an Eftate for life in the Rent, Likewiſe if one deviſe a 
' Rentof 20 Loutof his Land to be pai , and fay not how 

eat [7 te « Deviſe of that Rent 


Brownls.74. the Rent ſhall continue : This 
a te I). 
If aT deviſe a Rent out of his Land, and charge his Land 
by V Vill with « Clauſe of Diſtreſs therein for it : In that Cafe, the 
Deviſee failure of the payment thereof, may difſtrain , other- 
viſeor (w). 


(mu) Dyrr 324%. 
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C H A P. XVL 
Of Deviſes touching the ſale of Land by Executors 


or others. 
1 The mean profits of Land: deviſed to be ſold,are not Aſſets im the 
Executors band; ule/s the Teſt ator ſpecrally [6 it. 


2-The Heir and not @ ffranger , —_— 4 ted in the Devile, 
ſhall rake the advantage of @ breach of 10 annexed to 4 
Devlſe touching ſale of Land: 

3. Where the Executors bave only an Autbortty aud not an Interef 
in the Lands deviſed to be ſold , the Heir of the Deviſor ſhall 
bave the mean profits thereof till it be ſold. 

4. Otherwiſe where _ _— bave _ intereſt ; im which caſe, 
the Money or Procee the (ale, not the mean profits, 
ſhell be Aﬀers is their Bk F proje 

5. Several —_ touching ſales of Land, with or without the 
aſſent of anct 

6. By the word [A enances | ſhall paſrin @ Deviſe, Land: 

mmonly u/ed with a Meſſuage. 

*. A Copy-ballders Caſe of Deviſeof Land to bis Wife. 

$. Where ine, who bath but an Eft ate for life, and no imtere#t to 
jell;mer Ju bave an Authority to appoint who ſhall [el] the Land: 

g.In what Caſeelating to this matter, Probibition may lie,or not. 

10. A Caſe of Law, wherein one Executor alone ( where there are 
two) cannct ſell the Land deviſed. 

11. How a ſale of Land: deviſed to be ſold, may be void for want 

ſufficient Autbortty. | 

12. In what Caſe @ ſale of Land: deviſed to be ſold, may be made 
by one Executor, where there are two appointed by name. 

1 2. Where there 11 an Intereſt ar wil; ut an Authority and Truf, 
the Executor of the ſururuing Executor thay ſell tbe Land: of 
the firſt Teb ator deviſed to be ſold. 

14- Executers who refuſe to Adminiffer the Goodigmay yet (ell the 
Teftators Lands deviſed ts be ſold. 

1 5. Land: deviſed ts be ſold by Executorigbe one reſuſing the other 
may /el/, but met ts the Ref u/er. m 

16. A ſale only by ſome of the Executors is woid, where there uu « 
ſpecial and joynt-iruſt. 

17. The difference between an Authority, and an intereſt in Exe- 
cxtors in pount of Sale. 


1. | N all Caſes of Deviſes of Land to Executors to fell the fame, 
1 is moſt prudential to make it as clear and certain as may 
Bbb xz be 
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be ; (that is,) That the Excecutors or the Survivor of themycr tfuch 
or 6 many of them as take upon them the Probate of the Will 
(Cal pih (if his intent be fo) feull fell ir (4). And it is Gafer to give only 
tn. an Authority than an Eſtate; wales his meaning be, that they 
ſhall rake the profirs of the Land watil the fate: And if be do 
ſo, then t # requilue that he appoint the mean profirs unti! the 
aA) Seoeidls.ss alc hall be Ars in their hands; for otherwiſe it hall nut be 


$.4*.4 6. Vid 

Hae cat x91 bo (8). 

PET EILEECES 

anderl 115.445 3-15. Jeni Coney ithety5 is; BURrs tis Cins 315404 gig Aſough's Cai is the 
Coun of Wards. 


2.1f one deviſe Land to others, to the intent that with the pro- 
fits thereof they ſhall educate Children, or pay ſuch ſums of mo- 
ney, of the like : In this Caſe, the Deviſees muſt do accordingly, 
() C646 or they may be compeiled thereunto (c). And regularly, the Heir, 
and not « Rranger, ſhall rake the advantage of a breach of a 
Condition annexed to Devites touching fale of Lands. And there- 
fore if one deviſe Land to another and his Heirs , provided that 
be pay 1950 { w A. B. otherwiſe , that the Land ſhall remain to 
C D. and his Heirs: In this Cafe, it the Deviſee do not pay the 
, C. D. hall not take advantage of it, nor have the Land 
(4/Dye 44. acco ding to the Deviſe, but the Heir of the Devifor ſhall cater,and 
14.144.1*% have it, and ext the Deviſce (4). 
3. If the Teſtator intending to have his Land, or part thereof 
fold, for the payment of Debts or Legacies, doth deviſe the fame 
in this manner ; waz. | will that my Executors, or that A. B. 
[+ + ey and C. wy Exccutors ſhall fell my Land («). In this Cafe , the 
471+  Executors have onlyan Authority, and no Intereſt ; for which rea- 
py: 177417 fon, the Land in the mean time Gel to the Heir of the Devilor, 
ett” who ſhall enjoy the profits thereof until it be fold : In which Caſc 
Peri $445 14% alfo, the Exccutors may fell it when they pleaſe , unleſs they be 
C30: haſtned thereto by Order of Court ; and are all to joyn in the lale : 
$46.47 Informugh, that it one or mere of them die before the fale, the fur- 
viving Executors , or the Exrcutors of the deceaſed Executors 
may not fell ® by this Authority, The Caſe is the fame if any 
of the Executors refuſe the charge of the Will : In which Cate, 
the reſt of the Executors which accept the taid charge , may not 
alone fell the Land, unleſs the words in the Will be, That his Exe- 
cutors, or fore of them , ſhall fell it : But now by the Starure of 
21 H50p4 fame of them may fell it without the reſt, in caſc any 
of the Exrautorsdie before the talc. 
4 But if the Teſtator deviſe the Land in this manner ; wit. 
I grue my Land ts my 7 \weerters ts be ſold, ec. In this Cat, 
the Executors have as w + intereſt in the Land, as an Autho- 
gity to fell it : And their: oe it Goth not hore deſcrnd unto the 
Heir, 


Parc = 0& Legacies and Deviſes 


9 


Heir as in the former Caſe, but the Executors ſhall keep it till the 
fale, and may fell it when they will; {o as it be within any com- 
perent or convenient time ; for otherwiſe the Heir may enter and 
eject them, by a Condition in Law annexed to the intereſt. And 
in this Caſe, ncan Profits until the Sile is no Aﬀets; bur the 
Money or Proceed upon the Sale ſhall be Allets ia their hands. And 
in this Caſe, and if before the Sale one or more of the Executors 
die or refuſe, the reſt may (ell it, for the Eſtate furviverh : Bur it is 
if they may not fell ro him that doth refuſe the charge of 
the Will; neither may they in either of theſe Caſes transfer their 
powerof ſelling to any other, nor keepthe Land themſclvesthough 
they pay the valuc thereof with their own money. 

5. If the Deviſe be, that the Executors ſhall fell with the Aﬀent 
of A.B. In this Caſe, if A. B. die before he Aﬀent , the Executors 
cannot fell ; and in his life-time they cannot fell, without his AF- 
ſent (f'). 
his Debrs , and fay not by whom, in this caſe it ſhall be fol4 b 
Executors: Or if one deviſe all his Land , excepe ten acres, whic 
he doth appoint to pay his Debrs , by thus Deviſe, his Executors, 
or the Survivor of them, may cl! the faid ten Acres. Bur it one 
fay by his Will, That 4. B. ſhall bave as well the Guardiimfhip 
and Education of his Children , as the diſpoſing , letting and fet- 
ting of his Lands : In this Caſe 4. B. hath not power to fell the 
Land (g). Or if one deviſe, that his Land ſhall be fold atter his 
Wites death by his Executors, with the All-nt of A. 8. and make 
his Wife and another his Executors, and die, an4 atter A. B. dic: 
In ——i{X the Land cannot be fold, for the Authority is determi- 
ned (6). 

6. Suppoſe a man ſeiſed in Fee of a Mefſſuage, with which cer- 
tain Lands have been occupied time out of mind , give his Inſtru- 
Gtions for the making of his Will ; & mer alia ceclares, That 
hs meaning is, that his faid Mecfluage, and all his Lands in I 
ſhall be fold by his Executors; and the party that writes his 
Will, pensit in this manner ; wit. I will that my Howſe with all 
the Appurienances, ſhall be ſold by my Executers, the Devilur dies, 
the Executors fell part of the Lands : By this Deviſe, tuch Sale 
is good, and the Lands do paſs; tor the words, | with all tbe Ap- 
perrenances,] arc eftectual to enforce the Deviſe , and extend to all 
the Lands ; ſpecially , becauſe the Devifor gave Inftructions ac- 
cordingly (4). 

7. A Copy-holder deviſeth his Land to his Wite tor her life, 
and that after his death, the Wife or her Exrcutors houl fell the 
Land, and furrendred to the uſe of his Will; which was cnrred 
thus, wis. To the uſe of his Wite for lite [cer din formane wit 
we velantatis: In this Caf, ſhe hath an Eftare in the Land rs hee 
Van 


And if one deviſeth that his Lands ſhall be fold ro pay ("2 Brownls, 


Reps, 


(g) Perk $ 447 
Dyer 474.56 


4.5 Dye 5! s. 


(4) HAT. 2 4 Eliz 


8 KMghem ar 
Marewowods G(4lg, 
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own uſe tor her lite, and alſo an Eſtate in Feeto fell it ; other- 

4%) Mich, +4 £1. wile the Clauſe (Secondarn formam ultima vime volantary 'thould 
nn. Gadd. 44 be vord (4). 

8. A man devifeth by his Will his Lands to his Wife, and if ſhe 

have Iſle by the Deviſor, that his Iſſue ſhall have it at his age of , 

21 years, and it the Iſſue dic before that age, or before his Wie , 

or it ſhe have no Iffuc, that then ſhe ſhall chooſe two Arturneys, 

and ſhe ts make a Bill of Sale of any Lands to her beſt ad . 

In this Cafe, ſhe hath thoſe Lands for life, and he having ns ion, 

(01464. 4 Jo. hath not any intereſt ro dipoſe , but hath an Authority to nomi- 

pn. hedle wd rate rwo,, who hall diſpoſe of the Lands, and they may make fale 
Hop wr. 19s. thereof (1), 

9g. A man did deviſe his Lands which were held in Socage, to 

be told by his Executors , and that the money thereof coming 

ſhould be diſpoled of in payment of ſpecial acies which he 

appointed by his faid Will ; the Executors fold the Lands. One 

ot the (after the Will was proved ) fucd the Exccutors 

in the Eccleſaſtical Court for his Legacy 3; whereupon a Prohi- 

bition was prayed: It was refolved in that Caſe, 1- That the 

money was Aﬀets in the Exccutors hands. 2. That there was 

no remedy for it but by Suit in the Eccleliaſtical Court, and 

(a) Tris. + Bis. therefore a Prohibition did not lie in the Cafe (mw). But Quer 

Dye 2%4- of the ſecond payment ; for it was held by all the Tultices of bork 

————_—— Benches (#), Where a nan devifeth that his Executors ſhall fell 

Mary. Dyer 143. Lands, and of the money coming ſhall give ſuch « Portion to his 

D , that this was not a Legacy, becauſe going out of Lands, 

and that Suit did not lic for it in the Ec Court : But an 

lies at Law for the money; and therefore in that Caſe 

a tion was granted to ſtay the Suit in the Eccleſiaſtical 

16) Dyer +44, Court (s). And in another Caſe it was held, That a Prohibition 

T7 will lic upon a ion of a Teſtators being now ſane Meme 

ria : As in Sir Jobs Egertow's Caſe, who by his Will deviſed all 

his Lands and Goods to a Riranger , «nd pave nothing to his Heir 

or Danny Wonpagen Yelwert. ſed, that he was not de 

bon AM + in that he made fuch a Will, and thereupon prayed 

> have 6 Fockitiien to Gay the Prebae of the Will for the Lands 

and Goods both, according to Cs. 6. Marg. Warch. 2.3. He ſhew- 

<d alſo, that the Daughters had furd out an niftracior. 

Hang br. There was one Celler's Cale in this Court, whereia 1 was 

of Gamdil wherein a Protibiton in the like Caſe was ed 

of the whole. Dod. The Probate of a Will in the Spiricual Court 

lies not in this Court, nor in the RE ſelf, if a meer 

ſtranger prove it only in common orm, Wil Cvmct | mom 
Coke. An Executur cannot maintain any Aiicn of Debes bebire 
he hath proved the Will : And & the Court feemed to incline, 


[ hat 
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"That a Prohibition ought not to be granted (as to the Googs ;) 
and the day before it was fo held exprefly, for the reafun atore- 
faid, and ſaid, That it had been allo fo revived. Coke, the Calc of 
the Marq. Winchetter was reſolved upon my Motion : And as to 
the miſchief or prejudice, That an Executor cannot have his Acti- 
on before Probate , that is not in our Cile; tor here the Ad- 
miniſtratorsmay have their Action againſt the Executor, and then, ,., 
the Iffue will be, Whether Will or no Will ? Andit was ordered, as ir jb 
that a Prohibition ſhould be granted. (1) —_ Cai 
10. A devilc was made to 4. RB. for life, the Remainder to C.D. " 
in Tail, and if C.D. die without Iflue of his body, that then the 
Land ſhall be fold by his Executors ; he maketh two Execcurors , 
and dieth A.B. dieth C.D. dieth withour Iſſue of his body : In this 
Caſe it ſeemeth, that one of theſe Executors alone cannot fell the —_— 2 
Lands. (p) 
It. A man deviſed his Lands tohis Wite for term of her lite, 
the Remainder ro D. his Daughter in tail, and it ſhe died without 
Ifluc, that then after the death of his Wite, the Lands ſhould be 
ſod for the beſt valu: by his Executors with the Aﬀent of A.and B. 
and made his W ite and a Stranger his Executors , and died: The 
Wiſe entred and died; A. and B. died, and the Executor who 
ſurvived fold the Land alone : "The Opinion of the Court was, That 
the Sale was not good, becauſe he wanted futticient Authority,(9) (1 wich. evite 
or his Authority was determined. Dyer 313 
12. A man feiſed of divers Manro-'s and Lands, deviſed a!l the 
faid Mannors and Lands ro his Siſter and her Heirs for ever, 
Except ons of this General Grant my Manner of R. which I do ar- 
—y +; Nebss ; and made two Executors by name , and 
dicd. of the Evecutorsdied, the other took upon him the 
charge and execution of the Will: and afterward fold the Man- 
nor of R. for 3001. for the purpoſe aforeſaid in Fee. It was 
the opinion of the ” ourt , that he might well fell it ; for by the 
Circumſtances itappeareth , That fuch was the "Tcftators intent ; 
and not to leave the Reverſion to deſcend to his Heir , but to truſt 
his Executors with the Sale of it, for the payment of his Debs. 
(r) | (+) Miz 3 Blix, 
t3- A. made B. and C. his Exccutors, and by his Will ap- 27" 
py ſhould have and hold the Iflucs and Profits of 
is Lands : until! his Heir ſh<uld come to the age of 21 years, to 
the intent that the Executors wh rhe profr's thereof , ſhould pay 
his Debes and Legacies, and t. ig up his Children. One of tne 
Executors died , the ſurviving L. «cutor made his Execuror , and 
diedalſo , the Heir being within age. It was the opinion of the 
Court in this Cafe, That the Exccutor of the Survivor mi he re« 
ceive the profits of the Lands, and diſpoſe of them during the 


WHIF4SE 


non-age of the Heir , becaule it was an intereſt in the Exccutors, 
Ou: and not an Authority or a Truſt only. (7) 
per 446 " a , 

14. If « man hath Feoffces, and makes his VVill, That his Ex- 
cutors hall afien his Land; # the Exccutors refuſe the Admini- 
firation of his Goods, yet they may fell the Lands, becauſe the 
VVill s not of a thing T + Bur the Executors have 
not « power ty with the Land , unleſs fuch a 
power begiven to them. If a man make his V'Vill of his Lands, 
and that his Exrcutors ( without naming them by their proper 
names } (hall fell them , if they refuſe to be Executors , yer 
may fell the Land : But if z man makes his VVill, That his 
which his Feoffces have, ſhall be fold, and dothnot fay by whom, 
the Executors hall fell the fame, and not his Feoftees? becauſe 
the moneys which come by the Sale, hall be Aﬀers in the hands 
of the Exccutors 5; which is a proof that « may fell them : 
And # bis VVillyte, That the Exccutors fell the Lands be- 
fore the Alienation , the Heir may take and receive the profits 
thereof ; and if no Sale be made , the Heir (hall hold the Land for 
ever. (1) | 

es 15. Aman devitketh, That his Exrcutors ſhall fell his Lands : 
_ Now bythe Stature of 21 H8:ap4. ifthe ore refuſeth, the other 
tw) v7 Winks — may fell the Lands ; but the Sale cannot be made to him who refu- 
pudged wed C1 


port left +14 46. Aman made his VVill, and made 4A. F.C. D his Fxecu- 
\,, tors, and deviſed his Lands to the fGid. A B. C. D. by their { 
(wes WH cial names, and to their Heirs ; and further deviſed , the 


Sir Bich. Groen» viders (hould fell the Lands to F. G. ft be would give for it before 
fads Cub. God fuch « day 106014. and if be weuld not , that then they hould fell 
marr ittoany other, to the e of his VVi-ll, w*z. the pay- 
comi£iLens Cole, rent of his Debes. F. G. would not give the 100. one & 
Emmet Go eB WY the Lang : It 
nd ever Coles was the opinion of the Court , That the bring a ſpecial and 
ow 4 ya wt, that could not furvive, and that the Sale by the 
poned in wogh. there was void (w ) 


Ab hgenens 15, By the devit is evident, that &f « man willeth chat bis 
IO A RalCl be Lond forthe payment of his Debes, and all 
dic but one, and the Survivor make the Sale , the Vendee 
not have the Land, «nd that the Law s otherwiſe, if the 
1") Dyer is rus, Lands were Grvited to the Executors to be fold : The reafon is 
Will $ett.4 4. as aforriaid, becaule in the former Cafe the Exccutors have only 
a an Authority ; in the other Caſe they have an Interef®. Burif n 

man maketh rwo Executors, and willeth , that they hall fell the 

Lands for the of his Debs, and they fell t only for Term 


of life , the Remainder to one of themdelves , and the Vendee di- 
eth, be in the Remainder may enter. (x) Sed Q. 


In 
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In the Kings Bench a Prohibition was prayed to the Spiritual 
Courts to ſtay a Probate of a, Will, wherein perſonal Goods and 
Free-hold of Lans are deviſed , upon this Suggeſtion , Thatthe 
Deviſor was not compes mentis , at the time of the Deviſe made 
Ded. It doth not feem reaſonable ro ſtay the Probats of the 
Will for the perſonal Goods, wherewith we have nothing to do, 
for that would be very miſchievous; for if the Probate ſhould be 
ſhaid, the Execuror could not have any remedy for them. Che, lr 
bath been formerly granted , as in the Marqueſs of Winchefer: 
Caſe, Co.6.23. Dod. But it hath been divers tumes ruled otherwiſe. 
Coke, It was fo ruled in Egerton's Cale, Rep. 12 Fac.7.6. _ 
fmt concen _ Che, A Prohibition ſhall be granted as 
to the Free-hold, Quod ſuit conceſſum per Dod. And a Prohibition 
was ingly: And it ſeems the Prohibition was fo 
granted by the Opinion of Ded. (3). But in another Caſe , where 9) Puhry Jos 
an Adminiſtrator is ſued to Accompe , there and in fuch Caſes a pn ep 
Prohibition hath been denied. For the Adminiſtration of the 
Gocds of a Daughter, being granted to the next of Kin, wiz. the 
Mother , the Adminifſtratrix being afterwards fued in the Spiritual 
Court to Accompt, and that the money which remained mi he be 
diſtributed amongſt twelve others next of _ _ Inteſtace : 
And hercupon a ibition was prayed per Creot, tor that the in- 
tent of the Statute is , that the f—_ ot Blood ſhould folely have 
the benefit of the Goods which remain. Bur the Prohibition was 
denied by Ded. and Hqugbr. for that it is common and frequent 
in the Law Books, that an Adminiſtrator may be compell'd to Ac- 
compe (z). But if after a Prohibition there be a Conſultation ——_— Jo 
granted, there ſhall not be anocher Prohibition, aſter the granting of $y@wn wt 
fuch Conſultation ( @ ). Rey. 
If a Teſtaror doth Will, That his Executors ſhall fell his Land, or dll - 
Goth deviſe it to his Executors to be fold, and one of them refuſe be- Cate +3 
tore the Ordinary to Adminiſter, the other Executor cannot fell the 
Land to him who fo retuſcth(+): Nor to any other, as it hath been () Swe + #t 8 
held : For one deviſed his Land to his two Exccutors to fell,and one <4 andertt 14 
of them refuſed before the Ordinary,and it was held, that the other _ : 
could not fell (c). --—"—____ 
If Land be deviſed to be fold by rwo Executors, whereof one of 
them dies before the Sale ; in x & Caſe , the ſurviving Executor 
may not fell the Land. It may be otherwiſe, in a Caſe where there 
are three or more Executors: And therefore it a Teſtator doth de- 
viſe, that his Sons ſhall fell his Lands , _— four Sons, whereof 
one dies, the three ſurviving may fell the (4) Bur where the () Anderfir47, 
Deviſe is ſpecial to Exccutors, and they eſpecially named to fell the ** 
Lands, there is no power or authority to fell in the Survivors of - 
them, for the Sale mm the male («). (0) CalRa.ts y. 
x” A 
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A Teltator deviſed his Land to his Wike for ber like ; and awe 


m his Will orders the faid Land to be fold by his Executors under- 
” | 


thority to fell the Land after the Wiſes death , and no Intereſt is 
the lame. it was doubted , Wherher they might fell before the 
$5 Gm. 200 Wikes death ? Bur agreed, That in this caſe the ſurviving Executos 


owe! ver! i fe !! (fk 
— « Devite be made by « Teftator, That his Sons in Law (hall 
ſell bis Land, and after one of them Ge before any file made , the 
IT. ITY Survivors, being two, may fell i (g). 

levied a Fine to the uſe of himſelf for his life , the Re 
mander to his Execurors , until they have levied 200 1 for per- 
tormance of his Will, and dirs: The fr © fm 
ts enter, who received of the $ of the Land more than was 
only futhcient to pay the 30-1 Aer this the Execurors encred,, 
ond made a Leu hr years; nnd ener enred, 
the Executors was ended by their own neghgencr , and that the 
words of the Will, [ibey ſhall bave levied, ſhall be taken for, 

\Adecale 73: [wnial they mg bt bow comroemently cn], 
A man deviled his Lands tr» his eldeſt Son in ail, the Remain. 
Ger to his youngeſt Son in Tail , the Remainder t© his heer 
in Tail: And it they all died withaur Iffuc, that then the Land 
ſhould be fold by Executors. The eldeſt encred, and died withour 
Iffve ; the Son entred, and ſuftcred a Commun Recovery, 
| it ; then the Daughter died allo 
» That the Executors could nox 


- kar 154 


them fail, the other cannot execuuge the Teltament: And fo it was 
laid to be ad) m Frentlyu's Cafe, where « can devited, That 
A.B. and C.D. y 2dvice of the Parſon of G. ſhould fell his Lands 
aſter his death; and before the Sale the Parſon died , and the other 
@) Linaaie its. rwo could not {o1] the Lands (+ ). 

Deviſe, "That Exccutors ſhall G1! Lands , 2nd with the L 
the Proceed of ſuch Sale , pay fuch and fuch Legacies, or ſums of 
money in particular, to fuch and ſuch perions by name , arc no» 


fuck 
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ſuch Legacies as for which Suits may be commenced in the Eccle- 
fraftical Court: Burt for this, every one that is to have a part there- 
a + an Accompt for the fame againſt the Executors after 
the (1). (1) Dyer £56. 


The Caſe was, one having 6 /. Land annuns in polſeiion, nt” 
and other Land in Reverſion, upon an E for life, by his Will 
devided all his Lands to his Executors for ten years , to pay his 
Debes, and perfurm his Will : And that after the ten years expired , 
his Executors, or one of them, or the Executors Executors, or any 


40 L Legacies by his Will, and died. After the ten years, two of 
he Land : In this Caſe it was held , 1. That 


[ESE 

TTHTEE 

A 
; 
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C H A P. XVIL 


Of Legacies and Deviſes in reſpeft of Marriage, as 
alſo between Husband and Wife. 


i. A Condition of Marriage may be annexed to @ Legacybut an wn 
lawful Conditem theresf 14: 01d and doth net prejudice the ſame. 

2A Condition of Marriage, wut the conſent of a third perſon doth 
—_ the Legatary to marry, if be will bave the Legacy ; but 
dab not oblige bum to bave ſuch conſent. 

3-A Condation of Marriage with the advice of anatber, oblige the 
Legatary to atk ſuch advices} be will bave the Legacy gut deth 
ner oblige bims to follow it. 

+ s Ligatary be married when a Legacy is given him on Con 

won of Marriage, u 11 material to ſee whether the Teftator 
knew ſo much, or nat. 

5. A Condition againſt Marriage is void , and the Legacy will be 

notwi bt and ing. 

6.If therebe groen to one, if be ſhall not marry, a Legacy when be 
dies; be ſhall bave « preſently aud not wait for it till bu death. 

7.1f 2001. be ont | oy marry, and 100 |. if fbe 
doth,and ſhe after marrieth, What ſhall the Legatary bave ? 

8. I bat the Wife ſhall bave ( as to ber Legacy) if ſhe marry afrer 
ber eleftion to the Contrary. 

9.Tbe dift mnt ron which the Canon Law make:yn caſe of Conditions 
dire ly comtrary to Marriage. 

10. If the Hurband doth deviſe bis Houſe to bis Wife quamdiu fbe 
ſhall continue a Widew, and ſbe live and die ſuch, ut ſhall accrew 
by the Croil Law to ber and ber Heirs for ever. 

11A Legacyon a _ Conditiongy made payable at a time to 
come,aud the Leg atary die before the time comegwberber and when 
duc. 

12. Difference berween bequeathing a Legacy to one when be ſhall be 
of full age, and bequeathing it to bim to be paid when be is of 

1 age 

I - Deviſe made by a Fern ſole to bum with whom ſhe after mar- 
ries, it ved. 

14 A Deviſe of Land: pray made by the Hurband to the Wife 
for life, 11 mo bar to ber Foynture;, atherwiſe, if deviſed for ber 

oz mure. 

1 Jy moiety of Good: deviſed by the Hurband to the Wiſe , ir the 
mouty of them a1 they were at bis death,of there be Aſſets enough 
for bu Debts. 


1. IF a man bequeath 1007. to A. B. provided that he mar- 
ry with C. D. the Marriage muſt rake efet with C. D. 
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before the Legacy is due to A. B. unleſs there bean [ilegaliry or ® C—— 
tomuch Indignity in fuch Marriage : In which Caſe the Condition 16... 
is void in Law, and it ſhall not prejudice the Legatary. (a) L Ticks ceatun. 
2 If I bequeath 20 4 to E. ff a ſhe marry with the good þ; {.5* Demon 
liking and conſent of A. B. ſhe mult marry, otherwiſe ſhe hath hacCondiciode 
no right to the 2.51. (p) Bur ſhe is not oblidged ro have the con- Jenn Cond. 
lent of A. B. therein. («) Yea, ſhe ſhallhave the Legacy,though (b) Mancic.ibid. 
the marry not only without his conſent, but alſo although A. B. (5-73.45 ar- 
be alrogether unacquainted therewith, or knowing thereof, ſhould me xp OPT 
contradict it, (4) unleſs it be appointed in the Will exprefly, That (4) Vaſqu. Con- 
in caſe ſhe marry without ſuch conſent, the faid Legacy of 204. 00 —— 
ſhall be and cnure to ſuch or ſuch pious Uſes ſpecially mentioned in 
faid Will. (e) (e) Mant.ubi 
3. If 1 bequeath 100 L.to A. B. fo as. ſhe marry withthe Ad- **2** 
vice of C.D. In this Caſe A.B. ſhall not have the faid Legacy , 
unleſs ſhe require or delire the Advice of C.D; Albeir, —_— 
obtidged to tollow his Advice therein, yet the is oblidged to ask 
his Advice; or ſhe cannot have the ſaid y. "Thereafon of the 
difference in this Caſe from the former 1s, That in the former 
there may be a total impediment to Marriage it ſelf ; in thisit is 
otherwiſe. (f) But if C.D. be dead, whereby the Condition is (7 Man ibid 
rendred impodlible : In fuch Caſe it is avif it were p<rformed, pro- {'* oder 
vided that C.D. were dead before his Advice could well be azk'd q5cne::. 
or required. 
4+ If a man bequeath 100/. tw C.D. in this manner; wiz. I 
give and bequeath 100 |. to C. D. if be ſhall marry. And C.D.was 
a married man at that time when the Teſtament was made. In 
this Caſe it is reſolved, That it A.B. the Teſtaror were at the 
time of the making the Teſtament ignorant ct C.P's being then 
married, the Legacy is inftantly due ro him upon the Teſtators 
death, becauſe the Condition in a lezal Conſtruction, is actually 
performed : Bur if the 'Teltator at the time of his making the Te- 
ftament, didinfallibly known that C. D. was then married, the faid 
Legacy is not dne to him until he be married a Second time : (g) A 
Whieh DiſtinQtion ovnokt ro fall under Conhideration with thoſe LEES 


who hold, That if a Tel{turor bequeath 195 4. to C.D. towards her Demon.% Papo- , 


Muriage, the Logacy may be due to her, albeit ſhe were married Jann noun: 
at that time when the T'citament was made. (5) (hy nald.ad £: 

5. If I bequeath 10 /. to ons provided ſhe doth not marry, it ENS _ 
is a void Proviſoin Law, and ſhe ſhall have the 107. although —_—_ E . 
ſhe d> marry. (#4) Orhcrwiſe it &, it the words be , Provided he en 
do not marry at fuch a time, or in fuch a plac*, or with ſuch a —<——o—_— 
ren. &) . (k) Peregr de 

6. It a man Dviſe to J. B. in this nmaner;, ] grve wnro Fideicomibars 
A. B. If ſhe | 14 not marry , my Alainnor of D. when [he dies ©: In {4.ns.tih. 


[$370 


*>, 
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this Caſe A. B. alt ſhe marry , ſhall have the Mannor pre- 

ſently, and not c or wait for it until her death. The reaſon 

is,becauſe that the time of her death is not joyned with the Legacy, 

0 Guizein Lis but with the Condition ; as if the Tecſtator hadfaid ; viz. If AB. 
eeftaro {Sed & ſhall remam wamarricd ts ber death. (I) 

De tuis % Legi® 7, Suppoſe a man doth bequeath 200 Lto A. B. if ſhe do not 

, and 1001. if ſhe do marry ; and after ſhe marrieth. Some 

week ootelon, that tn this Cold 4. B. hall han o0 þ, wiz.1 col. 

becauſe ſhe is married Arte ed gp ition of non- 

Marriage, or againſt Marriage, is void. are of opinion , 

{m) L Tide © that ſhecan recover m—_ laid Legacies, and that i the 


— ada 2001. (mw) 
. a man bequeath to his Wife the uſeand occupation 


of all his if after his decreaſe ſhe ſhall abide in ber Widow- 
hood : Burt in caſe ſhe marry again, that then ſhe ſhall have only 
100 1. In this Cafe, if at firſt the Wives EleCtion be to continue 
in her Widow-hood, (he ſhal anole any and have the uſe 
and occupation of the ſaid Goods : But if 


and 
intereſt of ſuch Goods as ſhe uſed and enjoyed during her Widow- 
#6) ts Rotor. hood ; and fo it hath been adjudg'd. (s) 
—— - —_ 9. a Condit-on directly contrary to Marriage , 
capes, annexed ton y ina Will, is a void Condition for that v 
reaſon, yet the Civil , or rather the Canon Law , doth diſtingui 
in this point berween a Virgin and a Widow, and fays , that ſuch 
Conditons againſt Marriage (as to a Virgin) arc void ; but 


{p) Mane. har, allows them as to Widows. (p) ally , it che y be 
=o by a Hurband to his own Wite , or by a Son to his Mo» 
made 20. Aman the Houſe wherein be lives to 4. B. his 


+ 


Wile quamsdix ſhe ſhall continue a Widow , and dies : A. B. 
not re-marry , but lives and dies a Widow : In thi 
ſaid Houſe by the Civil Law comes to A. B. and 
(47 De prac, ever, (4) Note , That what in the premiſes 
iba 9.14 Es  tentiity of Conditions againſt 
to es in relatiog to Females, ho'ds the fame in La 
ing the like illegal Conditions in reference to Males or 
I. 


TH 
119 


; 


lines. . 

11. A man deviſed to his Daughter goo 
rage. Inthisf © it was the opinion of the Court, That 
die before M.. . her Executors ſhall have it: But 


| 


it 


=; 
"2.1 


:% 
37 


words were , | - 412'd at the day of her Marriage , of 
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age of One and twenty years, } and ſhe dieth before both , it is 

otherwize (r). The latter part of which Judgment ſeems not to | barry fy 
agree with 7 Civil Law in that point; which _ Fo =_ end 
ot the a Legatary, may be ; cither to e Cale. As indd. 
of the Lomas , or to he cent Lay mn of the ſame $2.45 
If the time of the age of the ary be joyned to the ſubſtance 

of the Legacy as, when the Teft ator doth groe the 100 |. when 

thew ſhalt be of the age of 2:1 years : In this Caſe, it thou dielt be- 

fore that time , thy Executors cannot recover the 200, Bur if 

the time of the age of the Legatary be joyned only to the execu- 

tion or performance of the Legacy, as, when the Teftator duth 

give the 1001. which be willeth, ſhall be paid when thow accompliſh 

the age of 21 years : In this Caſe, although thou die before thou 

accompliſh the age of 2: years, yet the Executors or Admini- 

ſtrators ſhall recover the ſame, when the time is accumpliſhed, 

wherein thy ſelf (it thou hadſt been then living ) mightſt have re- 

covered the ſame. 

12. Confonant whereunto is that which we find reported, wiz. 

That it was agreed by the Court, That if a man deviſeth to his (9 Mich. » foe: 
Daughter 100 /. when ſhe ſhall be married, or to his Son when — 
he ſhall be of full age, and they die before the time appointed , (4) Tris. 1643. 
and make Exccutors, their Executors ſhall not have it. But it 1&0 Donne 
is otherwiſe , if the Deviſe were to them, to be paid at their full ca. 

ages, and they die before that time , and make Executors , there hee 
the Executors ſhall haveit (+ ). Which difference was fince likewiſe «+. bein 
ſo agreed and adjudged (7 ). 7 $. 14% 

12. A Feme Sole, deviſeth Lands to 4. B. in Fee, to whom 
af.crwards ſhe was married; and during the Cuverture counter- 
mands her Will, Gying, Her Husband not have the Land, 
nor any other benefit by her Will, and dies: In this Caſe, the 
Husband ſhall not have the Land; not only becauſe of her coun- 
terrand, but becauſe of rhe diſability of a Feme Covert to make 
a Will, which takes no effe&t till the parties death (#). And there. Ms 31 iz 
ture it a Feme Sole deviſeth Lands to a man, and then takes him ; «;. 
to Hutband, and dies : This inter-Marriaze is a Reverſion of the 
Devite, and the Heir of the Woman ſhall have the Lands , and 
not the Husband ; becauſe after Marriage the Will of the Wike , 
in judgment of Law, is ſubje& to the Will of her Husband, and on 
a Ferne Covert hath not any Will ; for the making of the Will is dillag'o Cala, os. 
but the - _ thereof , and takes no eftect till the death of the — > » op h 
IDeviſor ww ). 4 53. 

14- It a man deviſcth Lands generally _ to his Wife for the 
"Ferm of her lite ; it cannot be averred to be forthe Joynture 
ot the Wite , and in fatisfaftion of her Dower : But if a man 
devileth Lands to his Wite for life , or in tail, for her Joynture , 

and 
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and in fatifattion of her Dower, the fame is a good Joynture with- 
CPS in the Statute of x7 H8.(s). 
15. A man deviſed the moiety of his Goods to his Wife, and 
died. OO ignites brbaragorn 
the moicry of them as they were at the time his death , if his 
0) 5 Mar. Dyer. 2 cutors had Aﬀers ſufficient to pay his Debes ( 7) Allo if a man 
Dyer 34. Lord. hath Goods worth 100 [. and owerth 2015. and giverh to his Witte 
Mijn * ** the one half of all his Goods, to be equally divided berween him 

and his Executors : By this Deviſe, the Wite ſhall have the one half 
(1) Goldeb. 149. of aff the Eſtate, without any Defalcarion { 1 ). 

dy - $44 gem to a Woman Covert, and her Huzband 
_ Relcaſc, afrerwards he and his Witt fuc in the Eccle+ 

taſtical Court for the Legacy, the party ſured ſhall not have a Pro- 
hibition upon the Hutbands Releaſe, Ingen Jarges 
cannot meddle with a Legacy, nor conſequently determine, w 
ther the Releaſe will extinguiſh the ſame. As the Caſe 29 Elz. 
Ads 
MIL 7 Jar, AR Hutband may deviſe to his Wife, although they are but one 
Mr aan perſon in Law, for it takes no effect till after his Deach. 
—_— A Rent was deviſed joyntly to Huzband and Wife, the Huzband 
Brock tit De- died Teeſtate: The Wite took Adminiſtration of his Goods, and 
as Adminiſtratrix brought her Action of Debt for the Arrearages 
of the Rent behind in ber Huband lite-time: It was held in this Caſe 
that the faid Arrearages were due to her is jure proprio, and the 
kgs her ſelf Executrix of her Huiband was a Surpluſage 
£18e, 

Lands were deviſed to E. for life, upon Condition, That ſhe 
ſhould not marry ; and if ſhe died or married, that then the Land 
ſhould remain to A. in Tail : And if A. died without Iſſue of his 
body in the life of E. that then the Lands ſhould remin to the 


faid E. my thireof at her pleaſure : And if the faid 4. did 
ſurvive the ſaid E., then the Lands ſhould be divided berwixt 
the Siſters Deviſbe. It was objected, That E. had but 
an Eſtate ite ; heſe That if 4. di 
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divided , but that they ſhould wholly remain to E. And fo E.had 
a Fee-limple in them. (3) 


OI 


CH AP. XVIIL 


Of Legacies and Deviſes to a Child in the Womb,as 
oh to Minors. 


b_— 


r. why adept oye 
=> (CT. Ha. be rips alrge out of the 
Womb 
. Iris bit be @ Deviſe in Remainder, or in Tail. 
& Hate Dro Deviſe ſhall be is cafe of Twins , 
07 an 


Hat a Child in the Womb, to whom a 
or Lands deviſed, is after his 
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the Teſtators death. In 
hath been held, Ties Dorlh GO in his Mothers bel 
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w)8omagton (c) And.there iss Caſe which faith, That = Deviſe of Copy 
os in the bold Land to an Infant in the Mothers womb , is net good in 
kari o+ Bodierds feffion, but that it is good in Remamder (1) By the Civil Law, 
Caſe Bag even ſuch as arc not born at the time of making the Tcſtament , 


—- may be appointed Exgcumurs (2), provided they happen to be 
v5 born at the rme of the Te Nators death ; (3) yea, lome arc of ©o- 


Ge Mk Polt pinian, That it is fulhcient they were at that, time but concrived 
(4) De-Coull. in the Womb + For by that Law Conception i taken for a being 
ons we. bor when it relates to the Infants benefit -and advantage : (4 
RE Ss. And Teſtaments in favour of the Teſtators Children, ſhall be good, 
__ how + e&t Hever otherwite they are; but pat fo as to rangers: 
By which word is © be underſtood there, all that: are not the 
Teſtators Children : And as the Parent by bis Teſtament appor- 
tions his Goods among bis Childrenglo they are to have their parts 
(4 Wovel, Cullen accordingly. ( 5) 

" Ns igine — & A man Geviſcth his Land to his Wike, being with Child, the 
Remainder to the ilugrer wontre ſa femme ; his Waik in Travail di- 
oth , and the Soo ripd fram his her alive , he ſhall have the 

{4) Dyer is Sr. lasd Remainder. (d) 

Wills.Sect 4. 3. If anc palicited of a Term of years of Land, and deviſe + 

v4 the fame to his Wite during all the Term, and it ſhe dic within 
the years of the Term, then to A. and B, his two Sons, if they 
have no tile male: But if they or cither of them beve Iflue 

* nule, then that it ſhall go tro the uſe of thoſe INue male : The 
Wil dies, and the two Sons dic without Ic born, one of theis 
Wires bring privily with Child of a San, whoafter his Fathers * 
death is barn. © Ja this Caſc, and by this Deviſe, the ITue male (hall 
(e) Hill«4 Joc. have it as foon as hes born. (ce) 


is BK. al judg, | foiled of an Eftate to the value of 721 / 
+ a man pv 

Wnt * bis Vie being with Child, did deviſe in this manner, viz. Whereas 

wy, Waite. 4 Child, I Will, That if ſhe be delivercd of a Son, 


that then that Son, ſhall have 480 L 134. 4 <4 and my Wike ſhall 
have 2401. 6%. & <4 But in Caic ſhe be delivered of a Daughter , 
then my Will is, T hat that Daughter ſhall have the 240 7. 6. -. 
$ d. andmy Witc hell have the 480 /. 13 s 44d and dies. It 
that the Wile is after delivered both of a Son and a 

hers, The Queſtion is , How cach Legatary ſhall be facish- 

e&d his and ber Legacy, according to the intention of the Teſtator ? 
for by the Will a Legacy is given to each of them : Ir is refolved, 
That according to the Teſtators intention, which is the Index 
of the-T the Son | ſhall have double to he Wite , and 
the og nx D r; and conſequently the Son 
ſhalt have 412.4. the VViiezo6 L. and the 1): = 193 4 which 
is all azxunys to 721. the full value of the T cltators laid Eftate. 
Sa thai cach perſian,” is to have a portion anſwerable to the rate 


ot 


— 


Part II Of Leparies and Deviſes. 387 


of proportion mentioned in the Will (f ): Bur if the Child which (9-1-8 © 4e 

the Morher brings forth be an Hermaphrodite, then it ſhall have the nt o* 4 

portion = ro that my hy os þ. ders «per doth moſt Conjet ole. Vol. 

partici ). Bur if that alſo ul, it is to be preſumed ac- 75m 

= _ rb > > —— 
F- jþ caſe a Teſtator faith, If my Wife bring forth any Child, () Adde. al 

1 give to the fame 100, /. and ſhe bring forth wo or three Chil. —_— 

dren : In this Caſe every Child ma ain mo I met; 

if there be Aﬀers ſufficient, and the Teſtators Goods will tuffice ro 

fatisfie the fame ; otherwiſe there muſt be a proporticnible de- 

duction (3). | 0 Lox Alie 


{»i4. Others Legit. & Do: 
ay, muſt be divided among them. Mantic. Conje® uit. Vol. L 4. tt. | 
RAT eter ro he Clit hs ven 200k $07, 8. 6.4. 1 be 


6. There is a Caſe, wherein by the birth of a Child after his 
Father, the Teſtators death , a Deviſe becomes good to another ; 
which otherwiſe would be void , when none is given to himſelf : 
As thus, It one deviſe his Land to his Daughter and Heir ap» & vive. w®. a; 
t in Fee-fimple, this Deviſe is void ; yet if in this Caſe the flze 27. vid 
Viſe of the Deviſor be privily with Child of a Son , which is 207. #2* web. 
born after his death, now is the Deviſe become good, for now the 4. »0@. ua? 
is not Heir to her Father (&). Q. 34 EL Mo. Rep 
Mead and Pyriam Juſtices in the C. B, affirmed, That it had been *****® 
there adjudged in the Lord Dyer: time, That if Lands are deviſed 
to two men, and the Child whcrewith the Deviſors Wife then 
h, that ſuch Deviſe is good, and the Child ſhall take by fuch 
Pevic : But whether they take in Common or Joynt-tenancy | 
the Lord Dyer doubted (1). - —_ 
A. poſlelſed of a Leaſe for years, deviſed the ſame to his eldeſt © 
Son, and the Heirs of his body ; and if he died withour Ifſuice, mich 25 & 29 
then to P. his younger Son, and the Heirs of his body, and for ©. A. Sunley 
defaulr of ſuch Iflue, that the Term ſhould remain to his Daugh- = CE 
ters. The Teltator dies, leaving two Daughters, and afterwards 
another Daughter is born. "The eldeſt Son ſells the Term , and 
dies without Iffue ; the younger Son dies alſo without Ihe : 
The three Daughters enter, and the Term was adjudged to them 
three, although the youngeſt Daughter was not born at the time 
of the death of the Devifor ; otherwiſe, if he had named the two 
Daughters in the faid Deviſe by their proper names. 
In Treſpaſs. The Caſe was: One deviſed his Lands to his 
two Sons, and the Heirs of their bodies, and that his Executors 
ſhall have them, until they come to their ſeveral ages of 21 years. 
The one attains to the age of 21 years. "The Queſtion was, 
V'Vhether he might enter ? It was faid, They were Joynt-tenants, 
and that the Executors ſhould hold _ till they both came of 
D 2 the 
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CHAP, xx 
Certain Caſes of Deviſes touching Lands and Chat- 


tels real. 
1. The difference m power of deviſing between bim in Fee, and 


Tenant im Tail for life. 

2. What Uſes are deviſable. 

3- Money payable upon a Mortgage is deviſable, though deviſed 
before the day of payment. 

4 Obligations or Chattel; real in right of a Wife, as Executrix 
or not, are not deviſable by the Hurband. 

5. A woid Preſemation 1s not deviſable : In what kind an Ad- 
wvowſon in Fee may be. 

6. Whether Leaſes and Rents may pai under the Notion of 
Immuveabler,as alſo Bonds and $ pecralties under the Notiun of 
Moveable. 

7. What ſball po by a Deviſe of all Goods,Chattels, Moveable 
or [mmcveables. 

8. The difference between an wnrverſal Succeſſor, and a nakid 
Executor or particular Legatary. 

9. Deviſe made wnder Coverture, may be good by new Publication 
after the Hurband: death, otherwiſe net. 

10. The ſame Law as to 4 Deviſe made by an Infant during Mr 


nority di[qualified. 
11. Not — 10 no payment. 
2. A perſonal charge meumbent on a Legacy , is to be defrayed 
by the Executer, not the Legatary. 
13. Equity in Eledtion to be regulated by the Teftators inten 
110% 


14. Circumſtances of a Deviſe net reſtritrue, nor joyned to the 
Deviſ/e «t ſelf, onght not to munorate the [ame. 

Is. A Deviſe ſhall be interpreted to the utmoHt Conſfiftency with 
the Deviſors words, to the beſt aduantage of the Deviſee. 

16. Comprebenſrue words oug bt not to be extended beyond what «x 
rational im Conſtruttun of Law. 

17. The advantage of a Reſiduary- Legatary , when others re- 


»/e. 
tf Dir ancy among the DD. touching a Legacy to the poor. 
19. Acceſſory adyantages tos Legatary berween ihe making the 
Teſtament and the Teft ators death. 
20. The Deviſe of @ thing net in rerum natura at the Teffators 
death, is wid. 
z1.The 


Of Legacies and Deviſes. Part IL, 


1. The Teftaters Eſtimation of a Legacy doth nat aker th the 
Condunmn thereef. 

2. The Excemtor may met exceed bis Teftators Eff timate to a Le- 
getraru prejadice. 

—— The Deviſe of @ part, wat expreſſing what part , implies 8 


os " Crnfraifion of Law to avid uncortainty ; and the Law 

caching Eled cons. 

25- - Where a Legacy 11 given Nomine pornas, and failure in the 
Execator, the Lrgatary may take either, but not bath Legacy 
and Penalty. 

26. Where there two Eletions im one Deviſegbe Legetary 
ſhall bave the fir, the Exctcxtor the ſecond. 

27. The Law teonching a Deviſe of @ Houſe, where the Teftator 
bad none, or many, ow barns, or ruin d , or pull'd down, or 
demeliſl der re-e ified. 

2. In what Caſe a Mill joyning to « Heuſe, ſhall paſs by @ De- 
wiſe of the ft, Or nor. 4 . 

29. One 7 wet to be compriz, d under the Appellation 

9. One tha the Teft ator Ts nor of of 

30. *One Stable, or one Kitchin to rweo Houſes _—_ paS web 

that deviſed Henſe, whereto they are moſt migh , or moſt con- 


Tg mc ant 

$6 Law tenching # Deviſe of @ Houſe , with all things 
threes. 

3%. The difference between a Deviſe of a Chamber, and the De- 
wiſe of aS 


33- The Deviſe of a Field, carries alſo the Edifice eretied there- 


14. The Crend Law, where the Fee of Land is deviſed to oneand 
the Rents of the ſame Land to ancther. 

315- In what Caſe an erroxr or miſtake in the Teft ator, may be a 
Dr is the Legatee. 

A Ligacy or Devile may be inferr d as well fromthe Tifta 

#1 ITO 41 4 

37- -A Deviſe by reaſon of an Omiſſion of that whereof the 
Tift ator ſaid 6 wenld make @ deſcription, it mot pod. 

18. A Legacy ts two, þ Gnany one 11 wet, acerews in toe whole 
to the aber that it 

19- Farther Exemplificatuns of Law touching Deviſe of Hew/e:, 
altered, burnt, and re-edifeed. 

4©- An Exceptocm of 4 Ling which 11 wot, 14 mo Fre cyudice to the 
Dew. 

4! The [ame thing condutonally twice dexnſedby re _ ts 
ſeveral perſons, bow or i® what Caſe goed ts cnber or 

4 J 


Pare Il. Of Legacies and Deviſes. 


41 By # Deviſe of Ground, doth paſi the Edifice thereon, albert 
u were erected after the Devile made. 

43. How @ Devije 1 t6 be apportioned, where the Deviſees are 
joyned im ihe thing deviſed, but diſ-joyned in the manner of de- 
w1i/mg. 

44. 4 Deviſe of Land: by a certain Name, carries all of that 
Name, though otherwiſe diſtim#, unleſs the Teft ator intended 
otherwiſe. 

45- Any words that do but plainly declare the Teftators meaning, 
may /erve for @ Drviſe. 

46. The Executor ſhall pay the Landlords Rent for Ground in 
Leaſe, the Fruit or Proceed whereof 3s deviſed to another for 
the Term. 

47. A miſtake in the Teft ator only of the Situation of the Land: 
deviſed, ſhall not prejudice the Deviſe. 

483. The difference between neceſſary and voluntary Alienations, 

ted to Deviſees by aTeit ator. 

49. A Triparitte Caſe in pornt of Alienation probibited by @ Te- 
thator. X 

go. How the Diſ-junitrve [Or,] im Legacies and Deviſes js foes 
quently under Food for the Conjumitioe| And. ] 

51. How the non-performance of & Condition annexed to a De- 
wiſe of Land ms Fee, may make the Devile void to one, ond 
good to anetberes 

5 2. Some Poſſibdyties, Comingencics, and uncertainties, in what 


Caſes dewi/able. 


7 Here a man is ſciſed of a Houſe in Fee, or of Land in © Cou4s 
Fee, and may deviſe fuch Houſe or Land; in ſuch Cafe F332 5+: 

he may deviſe the Doors, Windows, Wainſcot, or the like Incidents kidutivns; 
of the Houſe ; alſo the Trees and Grafs growing upon ſuch Land. Cx Ketway 5 
Otherwiſe it is with a Tenant in T ail, for lite or years in Houſes or = oo 
Land (8). i pris. de Leg. t-- 

2. If a man hath an Uſe that is not executed by the Statute of & *oron &e feb 
Uſes, but remains at the Common Law, he may make a good De aro. 
vile thereof (5). And therefure if one pefilefied of a Term of years, ©! Fuk et 

it over to ancther to the uſe of the Grantor, he may ditpulc -_ 

this Uſe by his V Vill, for it is in the Nature of a Chattel. 

3- One that hath money to be paid him on a Mortgave, may de- 
viſe this money when it comes. If A. Ent" B. of Land, upon 
Condition that if B. do not pay A. 1007. ich a day, thatth-n 4. 
may re-enter : In this Caſe, 4. may deviſe ths 100% if it |: paid; 
and the Legacy is goo), albeit it be made betore the day ot pay 
nent comet : ores 


F 
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A. B. and not to the next of Kin of the faid Teſtator, becauſe in 

this Caſe A.B. was the univerſal Succeſſor (5). eo 
9g. If = Woman under Coverture deviſe her Land, then publiſh 

and approve it after her Huzbands death, when (he is fole ; by this 

means, that Deviſe which was originally void, is now become good : 

But if he make and publiſh # Guring the Coverture, albeit her 

Hwband doth afterward die , and ſhe become fole ; yer this acci- 

dent alcne , without a new Publication atter her Husbands death, 

will not make that Deviſe good. The Law is the fame as to Goods , | 

and Charrels (:). a 
10. In like manner, if an Infant within age as to Lands , or 

within age as to $:00ds , deviſe the one, or bequeath the other, 

and publiſh the Will ; and after he come to full and 

age, publiſh and approve it again: By this means the Devite or 

Legacy becomes good ; otherwile it is, in caſe he doth not pub- 

liſh and approve it, when he attains to a full and competent age 

(&). (k) Pluw .buk 
t 1. Suppoſe the Teſtator doth deviſe in this manner ; wit... 1 

Will ch-t my Executors ſhall pay 100 { to AB. ty the tenth day 

of March next after my deceafe; and it otherwiſe, then my Wil 

is, That my Executor | furrender to him all the right | have 

in a Leaſe of my Ground called Black acre,and dies. The Executor 

doth not pay to A. B. above go {. by the day appointed: In this 

Caſe AB. reſtoring the faid 9o 4 to the Executor,, ſhall have the 

ſaid Ground ; and he may detain the money till be recover the #3 Gutees ts 

Land (1). Confbic.' part. z 
12. Suppoſe the Teſtator doth deviſe the Fruits of an Orchard *7' 

or other Lands , which at a Rent certain he hath taken ro Farm tor 

ſeven years; who ſhall pay the faid Rent, the Executor or the 

Legarary? It isanſweres, 1 hat the Exccutor ſhall pay ir,becauſeit's, 

a perſonal Charge (»s). Or if he devite certain Lands which he had pgs ad 

lately bought, but the whole Purchaſe.money not paid at the Teſta. heros. de Le 

tors death; the Executor, and not the Deviſce is liable for the $2 hes 

fame(®): but the Deviſe ſhall not take efte&t till the fame be paid, MAC. pac. 2.048 7 3 

if there be noother Aﬀſets wherewith to pay it. —ayy 
t 3- A man poſiefled of three Fields, whereof two called Ruſb- nc 

erofts, the one being of much better value than the other ; the (0 Ions 

third called Longl/ands, doth deviſe one of his Ruſberofits or Lang. OO 

lands, which be will, to 4. E. and dies: In this Cate 4. B. hath 

his Election, whether he will have one of the Raſberofts or Long- 

lands, but if hechuſes one of the Ruſberoſts,it thail be that which, ,,, 

is nearelt in value to Longlands (6). ul Like te 
14- A man made his Will, and therein Cevifed to A. B, al muon. nn, c 

the Lands which he had in the Tenure or Occupation of his Te. © * 

nant C.D. conlifting of Meadows , Puiture, and arabic Grounis, 


Lee lit watc 
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hruae about the nr, hon laid © D. and des. The 

Queſtion was, Whether other or Arable Grounds belongin 

Ps ide Tranocr Cranatn te GC Det 

by him rented of the faid 4. BR. (but not firuate as aforcfaid) were 

to be within this Devike? In this Caſe it was reſolved 

m the A we : The reaſon =, becauſe the quality or circum» 

ſtanceof the Place of Situation, is net here poyned with the Devide 

 __—_ for any Reftriftions fake , but only by way of Demonſtration 
(p> 

"8s: A man bought certain Lands of A. B. with « Clauſe or 

Covenant of Redemption within a certain time , in the nature of 

a . The time of Redemption being elaped, the Purchater 

made hs Will, and therein ordered , that his Executor ſhould 

reſtore the ſaid Lands to 4. B. paying what Coſts and Charges the 

Teſtator had been at, and about the fad Lands. The 

Queſton was, Whether the Mortgagor or Vendor , now the Le-+ 

patary or Deviſce, were in this Cat obliged to pay the Redemprion- 

money over and above the fard and which the 

(4) Equie $+. Teſtator had expended about the Lands as aforciaid? In this 

Ge Cont Pam» Caſe it is rcfulved in the Negative, wit... That the Deviſce ſhall have 


K& Pap Nerer 1, 


tide begs verl. the Land, paying only the faxd Charges, and without paying the 


eſt perriocate. money (4 ). 

16. AB. by his Laft-WiHl and Teſtament , makes his rwo Sons 
C.B. and D.S. the Joymt-Executors of all his Eftate,and dies. C.F. 
for a certain ſum of money feils his partor intereſt in the ſaid Eſtate 
unto D, B. his Brother. After D. 8. makes his V Vill, and therein 
deviſes to the faid C. B. all bu: interett in the ſaid Eftate by bis 
Father, and dies. The Queſtion was , VVhether C. 8. by that 
Deviſe ſhould have all the faid Ellate whereof the rwo Brothers 
, were made Joynt-Executors by their Father , or only © much 
thereof as accrewed to D. B. by virrue of his Co-executorſhip ? 
In this Cafe the D.D. are ſomewhat divided ; bur the prevailing 
Opinion is, "That C. B. by this Deviſe ſhall have no more than 
accrewed to D. B. by virtue of his Co-executorſhip; becauſe the 
other part of the Eſtate was his by purchaſe , and not by being 
Executor to his Father; and the Property being altered by the 
>” WI Sale, it ceaſed ro be the Fathers Eftate , or any Eſtate to D. B. by 
* Conf. the Father, and became h's own proper Eſtate by purchaſe (r). 
—— Queſtion is put a little further; as, VVhether the ſaid De- 
viſe ſhall be made as the faid part was when the Father died, 
or as it was at the rime of D. B. the Teſtators death ? In this it is 
agreed, That the ſaid Devife ſhall be conſidered only as the Eſtate 
6) Melia, ads, Was at the time of the death of the Deviſor D. B. and not as it was 

Con! 43, at the time of the death of his Father ()) 


17.4.8. 
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17. A. B. being pollciled of feveral Houſes by Leaſe, doth de- 
viſe two of them in his Laſt-V Vill and Teſtament unto C. D. fuck 
as he (hall cuſe ; orewo of them to C.D. whether he will, the reſt 
to F.G. In this Caſe, if C. D. refuſe to take this deviſe, and will 
chuſe neither of the ſaid Houſes, F. G. ſhall them all (#). 4. WT. cur. ogeis 
deviſed unto 8. he reſidue of his Goods after his Debes and Legs- © EITEY 
cies - and after in the fame VVill deviſed, That his Overſerrs 
enter into his Lands, and cut fo much of his V Vo.0ds as to fa- 
take and pay his Debes and Legacies, the Goods ti thcient,bur 
not the 7-4 to doit. Q. By which Devike ſhall Stake (1)3 er 
1$. A. B. makes his V Viil, and thereot C. B. his Son the fole Ex- 
ecutor : In which V Vill be appoints, that a fourth part of his Eſtate 
ſhal) be given to the poor,in cale C.B.die without like ve C.B. ſurvives 
the Teſtator, hath a Son, makes his Will, and therein ordains, That 


if 0 nn rr] wy Inteſtate,and without Iſue,that then 
the Contents of A. B. his Fathers Will ſhould be performed, and 
dies, leaving Ifſue 
and without I 


aSon : After the ſaid Son of C. B. dies Inteſtare, 
flue. In this Caſe forme are of opinion, Thar the ſaid 
ar gre poll which ©. made Ks Wil, ooh 
which C. FB in his Will ought to 

ET os might be claimed by the firſt 
org —par preg yt only bee dns mantes, fu) Mex. Cont 
That it is due to them, in caſe there were no other Legacies con. [24 cont tr & 
tained in the Will of A. B. which his Son C, B. was to ſee perfor- 
med and diſcharged. 

19. If a man doth deviſe Land wheron is no Houſe at the time 
when the Teſtament was made, but one is builr thereon before the ,,, 1 gens 
Teſtators dies : In this Cafe, the Houſe as well as the Land fhallpaſs $6 wiz. De Le- 
bythis Deviſe (w). Likewiſe if a Teſtator deviſe a Bond or Debe , | ay 
owing to him by ſome Goldfmith or _ wm whereof meantat rem, 
hath produced an increaſe by the Intereſt r m—_—_—_——_—_— 
making the Devile : In this Caſe, by the Civil Law, the De Liber, 
ſhall have ſuch —_—_—  —CU now de L 
Bale ob brane be Þ = JISIL 
after the of the H—— bo Law holds & dud7..6. 
- trucin all its producing an or Acceſſory > a 
it is otherwiſe, even by that Law, as to annual Rents peyable tor nn 
of Land ; for therein the Civil doth with he Co fayed Law, Q)E 
That the arrcars of ſuch Rents at the Teſtators death ſhall — 
| +7 am. is *t- 48. 09. 1%. 

iſed (5) 
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20. If the L-gucy be nxt in being , in reruns natures, ot the 
time of the Teſtators death, then nenher the thing bequeathed , 
not the value thereof, OW to the _—_— the thin 
deviſed is only by any Impediment © ng deli- 
vered in tur ode. Devilee ſhall recover the truc <6 ve nr" 
#) Angel Mat,  (z). But a Deviſe by a man to his Heiror Heirs is void— Anderſ, 
Ls. 211-36. 
21.1t a Teſtator deviſe in theſe words, wiz. I give unto JA. B. 
my Land called Blackdown, which 1 value at 100 {. this ES- 
mation thereof by the Titator , ſhall not alter the Condition of 
the y , as if thereby the Executor paying 100/. to A. B, 
he ſhall be barr d from having the Land, in caſe it be more worth 
(4) Mantic. ib. 9. (4), On the other hdegit the Land be lets worth than 109 {the Exe» 
wc, 8, 06m 2  cutor is nxt vbliged to ſupply that undervalue; nor it it be more 
(6) Ranch, De- Worth , may he retain the overpius (5). Or it the Teſtator 
cilpwr. 1. Concl. ſay , ] giveto A. B. my lid Land, and my Will s, That if ir 
$35. % Mantle be worth leſs than 2001. that then my Executor ſhall make it up 
(& Rauch, pert. x. ſo much worth to him : In this Caſe,” it hippily the ſaid Land be 
Conck314-& 5 found to be more worth, the Devilee is not obliged to reſtore the 
reti., 4.1 
«, Dub. 5. nu.17, Overplus value (c 
22. It a Tcſtator doth appoint, that his Executor ſhall fell ſuch 
Lands to A. B. at a price certain, limited by the Tecſtator ; the 
Executor muſt abide by that price which is fo limited by the Teſ. 
(4) Kanchin.d, ator, though the Land be much more worth (4), Likewiſe 
" if a Teſtator doth by way of Condition to a Legacy, enjoyn the 
Legatary to do ſome ſpecial thing; as, the repairing of a Church, 
or the like ; which being tniſhed , the Reparations exceed the 
value of the Legacy : In this Caſe , none but the Legatary ſhall 
*%) De Precis. 1, bear the overplus of expence in the faid Reparations (e). Andif an 
4. int. 3.dub. z, Exccutor be appointed to give me ſuch Lands or 100 /. In this 
—_— Cale, it he doth not deliver me the Land, I muſt have the 100 L. be 
8 as. 3. the Land more or lefs worth ( f Y 
23- It a Teſtator deviſe part of his Lands called Watermead, 
to A. B. not expreſſing what part , the Deviſe ſhall not be void , 
by reaſon of wacertainty, but Af. B. ſhall have the one mojety 
thereof : And if the "Ti ſtator himſelt had bit a moiety there, 
or ott er Iefler part, the Deviſce ſhall have the one halt of what 
tg) Reba v4 the Tcltator had therein ( g). But it the Teltator faith, I give 
Loomen 4. For- to A. B. that part of the Houſe which 1 inhabited, or was wont 
Sig. to make uſe of fir my Hab'tation ; if it be uncertain, and cannot 
well appcar which part of the H ue that was, 4. &. ſhall have 
the whole Houſe, fo as no cther than the Teltator did inhabit or 
neva. Bs. (6 to dwell therein (6). 
24- A man having feveral Houſes in the City where he lives , 
and uthers in other places, Tath in his Will, 1 give one of my 
Hours 
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Houfs ro A. B. In this Cafe A. B. ſhall not be excluded his Lega- 
cy reaſon of uncertainty, but ſhall have one of the Houſes 
fituate where the Teſtator lived. : (5) Or if he faith, 1 will, That & Groffyte- 
A. B. (ball have one of my Houſes ; he ſhall chuſe which he will = 4** 
have : But if the Teſtator ſay, 1 will that my Executor give one 

of my Houks to £. B. la that Caſe, the Executor hath the eletion 4, x. ries. 
to give him which he pleaſes. (4) And in caſe the Legatary hav+ pene Legar.r, 
ing the election, makes more than neceſlary delays in determining re _ — 
his ci«Ction, the Ordinary at the inſtance of the Executor , ma 

fix him a time withia which he ſhall hniſh the ame, in foul 

whereof he may decree the eleftion to the Executor. (/) But if Qu uns. 
by the Teltators Will the cleCtion beneither in the Executor , nor mnder}.r.c.16. 
in the Legatary , but in a third, perſon : 1n ſuch Caſe , that third 7 == 16 Op 
perſon is to make the choice within one year next after he ſhall ene Option. 
be thereunto required, otherwiſe the election devolves to the Le- Lego — 
gatary, whole choice in ſuch a Caſe is not to exceed the Rule of | ng 


Commun de Leg. 
Mediocri-y. (mw) And it the Legatary happen to die before fuch & De Pekin 
eleftion made by him, his Executor ſhall have ir. (») b- dub.z.fol.g. ie 


25- If a Tecſtator doth by his Will appoint, "That his Executor («/Ranch. DeciC 
ſhall within a certain time deliver into the right and poſletfion of pa'erconctony 
A. B. fuch or fuch Lands by name, under the penalty of 100 /. —— 
In this Caſe, if A. B. (the time being clapſed , and the Land not Refp-b7<95- 
delivered) ſhall accept the penalty, he may recover the 1007. but 
not the Land : But it he accept not the penalty, he may recover 
the Land, not the 1-0. (s). gs > 

26. It a Teſtator in his Laſt-Will and Teftamenr doth deviſe in Condir 0nis. 
this manner ; wv4z. | give unto 4. B. one of my Meadows , or 
one of my Houſes : In this Caſe, the firſt choice is in the Legatary, 
whether he will have one of the Houſes , or one of the Meadows: 

But then the ſecond election is in the Executor, that it the Lega- (7) Papon.Norare 
tary chuſe a Houſe, the Executur ſhail appoint him which he ſhall nw 
have. (p) pag 71% 

27. If the Teftator deviſe a Houſe , not expreffing what 
Houle, it is a void Devilſe, it he had no Houſe ; bur if he had 
ſeveral Houfes, it ſhall be preſumed to be that Houſe wherein 

; he uſually dwelt , if his intention appears not ts the contrary. (4) ta; Menoch 4. 
And it the Houſe deviſed , afterwards happen to be burned , the Favumliby- 
ground whereon it ſtood is due, and belongs to the Deviſee. (s) "OE 
But it it were pull'd down by the Tcftator himſelf, and not re- (+) anric 4.9. 
edifed, it is otherwiſe ; (s) for that implies a Revocation of his 52-435. 
mind and will. But it a Houſe deviſed happen to fall in the life- g, 7 6 64 4 
time of the Teſtator, the Legatary ſhall have the ground whereon tum Sult.de 
it ſtood. (7), Or if one deviſe a Houſe called the I orre-Swangwhere 0 
one Nichols dwells, who in truth hath but three Rooms in it, Yer (1 auinbuot 
this is a gaod Deviſe for the whole Houſe , and the whole ſhall be wan. 


pals 
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( 110r9.4.14%. the Swan, whereof he had the Entry, and three 


paſs by fuch Deviſe. (1) For one having a Houſe in D. called 
Rooms 
wherein himſelf dwelt , in his own poſlcifion (others dwelling in 
other of the ſame Houſe ; ) made his V'Vill in this manner , 
L give the Houſe wherein I dwell, called the Swan in Old-ſtreet to 
A.B. And it was held, That by this Deviſe, not only the three 
upper Rooms, but alſoche whole Houſe did paſs, But if the Houſe 
had not been named by the name of the Swan,and he had deviſed 


1) Co444u4. the Houſe in hisown occupation only, by ſuch Deviſe poſſibly, nv 
Mill16 Can hex more than the Entry and the three upper Rooms would havepaC 
+ £2.016.4.4 39. 

Chamberiain Ted (2) 


vert T wat. 


py 


ſituate at the end 
Queſtion . 
vile of 
reaſon of the Houſe , and 
of , it ſhall then 
therwile, it 1 
for any 
A 
4 a5. — 
with the ſame ſum of money ; and iſe A. 
ments in theſ& words, uz. I do ; 
rents, as | 7 Queſtion is, V Vhether 


C. D's. Tenementsdo alſo paſs by that Devile ? It is reſolved in 
the Negative, unleſs it dot 


of the other; or unleſs the T y to reccive 
and place to Accompt the Rents of both inthe name only of 4. B's 


(w)1. Prediis. Tenements. (w) 


Þe Legut. 3.46 


$4 Tins. 


in Alex 1 3. 


Conlil;e. 


©, If a man having rwo Dwelling-houſes joyning her , 
ol have bur ns chi 00 tos ns MN nn os 
Tag we pr eg Houſes, the Kitchin and the Sta- 
ble Houle they joyn nigheſt unto , and 
neough wicker pull commonly is unto them, or which if 

'd, the Kitchin or the Stable could not remain uſeful. 


(x) 

1. [fa Houſe be deviſed with all the things in it ; it is to be 
mefcetectrel tas things that were in it when the Teſta- 
ment was made , and not thoſe things which the Teſtator 
brought into it alterwards: Likewiſe if a Houſe be deviſed with 
all the things which ſhall be found in it when the Tcſtator dies, 

"nt 
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et. DA A 


it is not to be underſtood of fuch things as were brought into the 

Houſe without the privity or knowledge of the Teſtator, or which 

were caſually and by chance brought into it: Contrariwile tuch 

things as were caſually carried ont of the Houſe, ſhall not be ex- (411. 6 in lege 

cluded out of the faid Le or Deviſe (y) ; nor any moveable £m 0 egees 

Geods in the Houſe which are not momentaneous , but ever Ie wnz.om4s. 

maining there as of Domeſtick uſe : For which reaſon Debes upon 6) tquatum, 

Bills or Bonds, Money and Wares deſigned for Merchandize, and Jahan 

the like, are nut within the faid Deviſe of a Houſe with all things & Le Lops 

in it (). Yet one that hath the Fee-ſimple of a Houſe that is de- puann=noieg. 

viſable, may deviſe the Doors, Windows, Wainſcots, and the like part 3.Coodd. 

Incidents of the Houſe: But where the Land and Houle ir felf is j1500& Me 

not deviſeable, fixch Incidents are not deviſeable. And therefore a »..24.4e bon 

Tenant in Tail, for life or years, of a Houſe, cannor devile fuch (1) £24.45 

things. The Law is the fame for Graſs growing on a Ground, ,;,o... © 

with the ſame difference( 1) Litords Cai. 
32. If a man deviſe his Chamber, he is to be underſtood rather ***** 

to have deviſed the things belonging to the Chamber than the 

place (s) Burt if a man deviſe his DrapersShop, he is to be un-  Manricls. 

derſtood to have deviſed rather the Place than the Wares therein: vs; pat”; © 

For that the word | Draper: ] ſerves only by way of Demonſtra- ini us y, 

tion to ſhew what he meant : Otherwiſe, it he fay, 1 deviſe ***2 8 1** 

my and Cloth : In that Caſe it ſhall be underſtood the Cloth ,, _ _ 

in the (6). - 
23-If a man deviſe a certain Field wherein any Ed'fice or Buil- 

ing doth ſtand, that Building doth paſs by ſuch Devile of the Field, 


if not expreſly ec in the Deviſe (c) ; yea, albeir the Edifice (<) © 119.inta. 
were erected after the Teſtament was ; but if the Field be #94.LegCho- 
deviſed ( excepting the Edifice thereon ) the ground , in caſe the pin +<1.4e 
building ſhould be demoliſhed , is likewiſe excepted out of fuch (4juanicd th 
Devite (d). 9.2%. 37. 


34- If a man ſhould deviſe the Fee of certain Lands to one, 
and the Rents, Profirs and Ifſues of the fame Land to another, 
and both in the fame Will: In this Caſe , by the Civil Law , the 
Rents thereof are equally ro be divided berween the two Lega- 
tarics(e). Andby the Common Law,it a man deviſe Land to one, (©) $.r. 114. de 
and after in the fame Will deviſe Rent to another , it is a good —_— = 
Deviſe, viz. That the whole may be, firſt of the Rent, and then of a4 ueend, 
the Land: And fo it a man deviſe Land to one , and after in the 
fame Will deviſe it ro another , that the whole may ſtand , they . 
ſhall be Joynt-tenants (2). Alſo a Deviſe of the Profits , is a De- (13.6 
viſe of the Land; for if a man grant Land, reſerving the profits ver{Blendived. 
thereof, it is a void Reſervation(3). And although a Deviſe of rr 
prohts of Land be a Deviſe of the Land it (elf, if there be no 
other dircumitance in the Caſe ; yet where the Devifor doth de- 


Gare, 


” a 
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fi ute ee ory. 
(4) Mo calt $55... 


14.114 


if) Menach te 
Freſh. 
Pr 447 


(g) Sud. Dei]. 


344. 


(\) Trum pree. 


Clare, That the poor Kindred to whom he deviſed the profits, (Mall 
not have his Term in the Land it felf , and he ints a Leaſe rg 
be made for Rent , and the Rent ro be diſtribur | them, 
and hath made Executors: In this Caſe , the Exccutors ſhall have 
the Term, the Confideration to make the Leaſe and Diftri- 
bution, and that the poor Kindred (hall have only Truſt , and no ' 
Intereſt in the Term (1). Put regularly in a Will, a Deviſe of the 
profats of Land , is a Deviſe of the Land it ſelf (2). For by the 
Devile of the Profits, Uſe or Occupation of Land, the Land it 
ſelf will paſs (3). 

35- Suppoſe a man in b's Laſt-Will and Teſtament faith, 1 give 
unto my Wite the Tenement, and 700 L. which 1 had with her 
in Marrage , when as in truth be had but 600 {. with her belide 
the Tenement: In this Caſe he ſhall have 500 4 with the Tene- 
ment (f}), unleſs it can be ſufhciently proved , that the Teftator did 
think or concave that he had 5007. with her ; in which Caſe there 
is only 600 7. and the Tenement due to her by the faid Legacy or 
Devitc (g) 

36. A Legacy or Deviſe may be inferr'd from the mind and in- 
tention, as well as from the expreſs words of the Teſtator. As 
thus, A. B. conſtitutes his rwo Sons his Exccutors, and in his Will 
lays, That they ſhall not in any calc Alien the Leafes and Rents, 
which out of his Eſtate are about to come to them, but ſhall pre- 
ſerve them for Succeſſion , w1H. of their Children ; and ordered it 
fo, that he made his two Sons enter into Recognizance to obſerve 
his faid InjunGtion accordingly, and dies. "The Succeffors of the 
ſaid Sons claim and demand the faid Rents and Leaſes by virtue of 
the ſaid Deviſe. They cannotde Forebrut after the deceale of both | 
the aid Sons, it ſhall come to their ſid Succeffors , not beture 
(6) 

25. The omiſſion of the quality or deſcription of a Deviſc in a 
Will, albeit the Teſtaror therein fard he would infert the fame, doth 
not vitiate or null the Deviſe. "Therelbre it «a man devite certain 
Lands and Tenements, with their Appurtenances, fituate nigh a 
Town, t» the Corporation thereof ; and in his Will faith, [Which 
Lands and "Tenements with their Appurtenances, I ſhall ater in 
this my Will deſcribe, and fer forth the juſt bounds and units 
thereot ; as alſo, what 1 would have the faid Corporation annuaily 
to do in remembrance of me, for and in conlideration of this my 
Deviſc : ] But being by death prevented, doth neither of thee; the 
faid Div ſc s notwiliſtanding good (1). 

3%. It Land be deviſed to A. B. and C. D. when 4. B. s not an 


(Gif LH ram metxrs, C.D. hall bave the whole (&4) 
& hams. 


19. A 
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19. A Teſtator doth deviſe certain Houſes to A. B. after the 
death of his Executor , and dies ; the Houſes happen to be burnt, 
living the Executor , and by him re-edifed, the Executor dies : In 
this Caſe, the Executurs Executor is obliged to furrender the Houſes 
to 4.B. but be may deduct the charges of rebuilding them, it they 
were,not burnt by any default of the firſt Executor; otherwiſe 
not (7), Butif they were burnt in the Teſtators life-time, and by & _ _ 
him rebuile , or others erected in the fame place : In this Caſe the gu «. 
Deviſe is void, unleſs it appears that the Teltators mind was other- 
wiſe (w). Burif they were only mended, altered , and repaired ſo (=) L6u Legs- 
cften, that there remains now nothing of them at the Teſtators -— — 
death, as when the Teſtament was made : In ſuch Caſe the Deviſe 
is good (»). The Law is the fame, in Caſe of a Ship or end Y 
Veſlel fo often repaired, that little or nothing thereof now remains ** * 
-— -=——_ which was at the time of making the Te+ 

40. AB. pollefſed of certain Lands called the Adil-fields, in one 
Corner whereof ſtood a little Vineyard, made his Will, and therein 
deviſed in this manner, w1z.. I give unto f.G. my Lands called the 
Mill-fields, ing the Vipes which be therein at the time 
of my deceaſe. A. B. after the making of the faid Teſtament, 
and before his death did cut down the Vines which were in the 
Corner of the ſaid ground , and dies. The Queſtion is, Whether 
the Corner of the faid ground where the Vineyard ſtoud ſhall paſi 
by this Deviſe ? Ie is held in the Afirmative (0), grounded upon (v) L 6 quis te 
that Rule in Law , Exceptio rei qu non reperitur, nibil importat mer 


(p): (par in dich. 

41- A. B. by his Laſt-Will and Teſtament doth deviſe a certain 
Houſe to C. D. in caſe his Ship returns within a year fafe home 
from the Streights, makes his Executor, and dies. The Executor 
doth deviſe the ſame Houſe to F. G. under another Condition. 

ing that other Condition the faid year expires, and the Ship 
not return'd from the Strreights ; whereby the firſt Condition of 
the Deviſe to C. D. fails: In this Caſe, the Deviſe made by the 
Executur under that other Condition, if performed, is : other» 
viſe it would be , in caſe the former Condition had n accom (4)G!eM. in Ls 
pliſhed : In which Caſe , the Deviſe made by the Execuror would pn Þ © 
have been void (49). gu-1- 

42. If a man deviſe a certain parcel of ground, and aker erect , py 
an Edifice thereon, the Building or Saperitructure as well as the Legs >S_ 
ground doth paſs by that Deviſe, and the Device ſhall have them #® 44.L. @pery 
b-th (7); becauſe the Rule in Law is, Quid 4dificatur in area oo 


Legata, cedi Legato. As we uſe to ſay , Cujus off folums tir off Ninn in 16 wibi 
#, que ad calum. 9 bom. 


de Leg 4, 


Fif 53- Suppoſe 
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47. Suppoſe the Teftator doth deviſe one half of his Lands 
in Dale to A. B. »nd doth deviſe the fame half pert of the ſame 
Lands to C. D. and doth deviſe all his Lands in Dole to F. G. 
and fo jayns them all in the thing, and dif-joyns in and by 
the words : In this Caſe F.G. ought to have one moiery of the 
Lands; A. B. and C. D. the other moiety. After C. D? dies 
before the day of the of the Deviſe,by which means his 
part acrrews to his ws by way of Accrefſion (or as we 
=Y way of Survivorthip ) and not to his Heir nor Executor ; 

| as F. G. had more in the Deviſe than A. B. ſo now hc 
Oe Les. 2, hath more than A. B. in that part of C. D. (+). 

44 AB. poikiiedof divers Lands and Tenements,among which 
were certain Lands called Lilyffones, and fo called time out of 
mind ; but in regard of its great extent, he did for the better and 
more commodius letting it to farm, divided it into two parts , 
and called the one the Upper Lilyftones, the other the Lower Lilly- 
tones. A. B. makes his Will, and therein gives divers Lands 
and Tenements to his Niece, emong which he gives Lilly ones , 
not ſaying , whether the Upper or the Lower Lillyflones. The 
Queſtion is, Whether his Niece ſhall have all the faid Lily ones, 
or only one of the ſaid divided parts thereof ? It is refolved, the ſhall 

1 Gale Se- have the whole, unleſs the Executor of A. B. can prove the Teſ- 
w.x Gi» tator intended her only one part thereof (1). 

_—_ 45. A Teſtator makes his Son Executor, and in his Will faich , 
Let my Hop-yard at the lower end of my Orchard, and my Ground 
in the Pariſh of D. ſufkce my Colin A. B. It is a Deviſe cf 
the Ground and Hop yard to A. B. So likewiſe, if he had 
—_ only faid, _ _ A. B. be _—— with the ſaid Ground 
bod Hep-yard, or with my Houſe firuate in, &c. (#). Note, that 
Row 6 * jn this Cak , he cufin of the Devifie au not only (as in all 

ether Legacies) be certain; but alſo the Land deviſed muſt by the 
0; Goff man; Geſcription of its Situation, be redyced to an infallible certainty ; 
2undes. ctherwiſe the Deviſe will be void (ww). 

46. 4. B. Rents certain Orchards at 20 [, per annum, for the 
Term of ſeven years, makes his Will ,therein gives the Fruit there- 
of for the reldue of the Term yet ro come and unexpired unto 
C. D. ad orders his Executors to deliver him the Leaſe , and to 
bfter him to enjoy the Fruits of the faid Orchards for and during 
the term aforeſaid : In this Caſe, the Teſtators Executor ſhall pay 
the faid Rent, and ſuffer C. D. to enjoy the Fruits thereof ; other- 

tuo. wik the Lrgacy might be nothing worth , or if Fruit fail, worſe 
drtrgen y han nothing (x). 

47. An erroneous Demonſtration by a Tcftator of rhe Situa- 
tion of Lands Geviſed by him, ſhall not prejudice the Deviſe; as 
thus, the Teltator in his Will faith, 1-dcvike my Lands of Cam- 

wr wel 
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merwel which are in Ireland, unto my two Ne s A.B. and C.D. 
Allo my Lands of Kirkaves whichare in Scotiand, and dies. After 
the Teſtators death there are found certain Lands which belonged 
to him called Kirkaven, but they are not in Scotland : The Que- 
ſtion is, Whether thoſe Lands in the Deſcription of whoſe Situation 
the Teſtator was miſtaken, do belong to the Devilegs? Ir is an- 
ſwered in the Affirmative, if it appear that the Teſtator had any 
thoughts of deviling them ar all (yz). 

q A Teſtator makes his Son Executor , and in his Will pro- 
hibits him from alienating or mortgaging the Eſtate, or any part 
thereof, whereto he is entitled by ſuch Executorſhip, |; 
him to preſerve the ſame for his Children lawfully y* 
dies. "The Son for 100 4. doth mortgage or ſell out-right to A. B. 
ſuch certain Tenements of the faid Eſtate as his Father the Teſtator 
left at his death in Mo to C.D. for 100. and with the Pro- 
ceed thereof pays off the laid 1075/1. ro C.D. to whom his Father 
*in his life-time had mortgaged the ſame. "The Queſtion is, Whe- 
ther the Sons Obligation or Alicnation thereot ro 4. B. 
to the Teſtators expreſs command , be good in Law ? Ir ſeems 
not , becauſe of the Teſtators Prohibition fortified with a Reaſon, 
"That he would have it left ro his Children lawfully begotten: 
But the Law is otherwiſe , and ratifies the Sons Obligation or 
Alienation thereof to A. B. becauſe it 45 a neceſſary expedient, 
and not of his voluntary choice: The Law touching ſuch Pro- 
dibqegs extending to voluntary , not to necelfary Alienations 

&). ., 


} L. perronus. 
libertn, && 


Goff. bid. de 
Legu..z. 


(z) TL. Parer &- 
lum. & G! >{ 


49. A. B. makes his Will, and therein deviſes certain Lands !bid4e Leg 1 


and Tenements to his five Sons by name , under this Prowiſo or 
Condition , That .if cither of them aliened his part thereof to 
a ſtranger, that then that part fo alienated contrary to. his Will, 
ſhould be and enure to the Crown for ever, and dies. After two 
of the Sons ſell their parts to one of the other three their Colle- 
gataries, and die. He after makes A. B. a ſtranger his Executor, 
gives him the faid two purchaſed parts , and dies. The Queſti 

1s, Whether the faid rwo parts belong to A. B. or to the fyrvi- 
ing Collegataries that did*not aliengte, or to the Crown ? lt 
is reſolved, That they belong to, 4. B. and not to the Collega» 
taries, nor to the Crown: Not to the Collegataries, becauſe the 
perſon of A.B. the (tranger , is not here to be conſidered , but the 
perſon of the Purchaſer who, deviſed it w him, who accarding ta 
the Teſtators, mind ,, was one of thoſe to whom the Teſtazor per- 


matted, or tacitely implied , a Sale might he, mage: Aud it iv'gnly + 


they, not others, that are ibired their (wn. parts, and 
therefore the parts which fon a ; RG which 
they hald unmediately from: the Tahows x prakubaeg by the w 

F 2 preſs 
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T2 command, or tacite intentent of the deceaſed, to be alienated 
Nor to the Crown, becauſe the Condition of the 
Alienation contrary to the Teftators meaning (with- 
n is not entitled thereto) is not exiſtent ; for 


FR 
bj 
if 


that the party by the Teſtator, wee fold to their " 

ry and not ton ſtranger, to whom indeed they were de 

viſed, but not in derogation to the Teſtators ſenſe and be- 

W12.1%. cauſe not the perſon of the + Executor to the Purchaſer 

; pp —_— ak himſelf is chiefly 
Leg® 3 . 

go. Note, That in a Bequeſt of Legacies, the word [Or] is 

not fo much a Note of Diſ-junitien, 2s of _ 


ing both ; ) becauſc in Diſpoltion of Legacies, the Law ex- 
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Gems Species, or berween the whole 
Ar odors ug for a Con- 
ay 1 to wy Wife 
bigs ao gronthed for her he Cer wack 
the 


faith, [ 6 to my Wife my Wine which i; in the Cay, 
Pe TO Per la 6 art of the City, and ſhe (hal 
Wine in both. Likewiſe 4 any thing be bequeathed to 
E. or F. G, here in this Caſe alſo, the word [Or ] thall be taken 
the Copulative { And] : So that bothof them ſhall equally rake 
Devi, unkſfi the one be of nearer Kin tothe Teſtator 
in which Cafe, the nearcſt of Kin ſhall have ic 
afrerwards (4); or unleſs it can be proved, 
the Teſtator did bear more affection to the one than to the 
: i which Cafe, het whom the Teftator did bear muſt 
(e) © Or unlefts the one of them is not 
war! ener 6+ be 1 pally capudle «cy © In which Cafe, the word [Or] ſhall 
4 Diſ-juntiroe. 
or. fed © WY. - bis Son for his life, and after to 7. Son 
the {aid VF. except the faid' VV. his Son purchaſt other Land 
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of as good value for the ſaid 7. and then the faid #. to have the 
Land fo deviſed to fell at his pleaſure , and 7. topay to hisSiſters 
rol. per annum. W. did not purchaſe the Land, and died. 7. aan, 
entred , and paid 106, per annum to his Siſters: And held, "That yes Caſe Hob, 
by this T. had a Fee- ſimple, and it was a good Deviſe (f * 
52-If a Legacy be bequeathed to one when he ſhall attain un- 
to the age of 21 years, it is a Contingency , and yet a good Le- 
y ( g). So alto it is a Contin if one deviſe, That a miner (£ Co 1-15 
ll have ſuch a Term or Leaſe, after that he come to the age of 
21 years, and appear that his Executors ſhall take the profits 
thereot in the imrerim: For in this Caſe the muner hath no preſent 
intereſt , but it reſts in Contingency (5). Otherwiſe, in caſe the (©. 44. 
Term were deviſed to the miner, and the Teſtator int, that 
his Executors take the profits thereof until he attain to the ful 
of 24 years, for in this Cale, the miner hath a nn uno. 
Likewiſe moneys Ho are but Podſibilites and 
Uncertainties, yet are devi : And therefore if a "Teſtator hath 
ſuch money to be paid him on a Mortgage, he may well deviſe the 
ſame when it comes : Whence it 1s, That if 4. epfcoft B. on 
Condition, That if B. do not pay 1007. to A. ſuch a day, that 
then A. may re-enter : In this Caſe A. may deviſe this 100 /. if ir 
be paid ; and albeit the Deviſe were made before the day for pay- 
ment be come, yet ſuch Deviſe is good (5). Likewiſe if A. does fell (i) Perk Se. 
Land ts B. on ition of re-entry, if A. pays 109 /. to B. who 127-85 5c. 
covenants, that he will not take the profits of the Land till de- $33, 9% 445 
faulr of payment : And after 4. makes a Leaſe of the Land for ſeven Cale, 17 Jac 
years to another, and then breaks the Covenant : In this Caſe B. 
may deviſe this Land (&). But that which is a meer Pofhbility, and 1 
altogether uncertain in all reſpedts, is tio more deviſable by Will , 9am cum. 
than it is grantable by Deed (7 ). (1) Perk. Sec. 
One deviſes his Corner-bewſe in the Tenure of A. B. and 4. C. *** 17 
and the ſaid Houſe is in the Tenure of A. B. and A. D. and his 
Houſe adjoyning is in the Tenure of 4. C. And held a good De- 
viſe ; but that the Houſe in the Tenure of A. C. adjoyning to the 
faid Corner-houſe did not paſs by it (1). (14 Cre 4 447% 
One deviſed his Lands to his three , and faid fur, 
ther intheſe words; viz. 1 will that of them be others Heir Fowler Owyip 
by equal portions. Whereupon it was ed, when one of them Co. Ander 
dicd, whether the others ſhuuld hold by Survivorſhip, a Joyne-Te. © 
nants,or in thisCaſe asT enants innCommon?7The whole was 
opinion for the latter, and not as Joynt-renants ; for that it - 
<d , the intention of the Donor was in ſaying, That each 


be others Heir by equal portions ; which could not be it there were a 
Survivor; for thereby it is aot poſſible the words of the Will can be 
of any force. 


Altbough 
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iſe they ſhall paſs by the name of all the Lands, if 
be not otherwiſe by ſome Expreflivns of the De 


is C fuprs, vered, but k to its proper {ignification ; yet in Wills Exe. 
ſhall be token according to the common Intendwrent. 


Vherefore in a Will by the Deviſe of his Land, all his Hovſes 
may pals, or nor, as it is phraſed by the Devifor : F 
Rt ” bis Feats Gare rn 


Common 
Lands in B. and B. doth lay, I brqueath to C. all my Houſes 
Land; in 


by fuch ExpreiGon the Deviſor ſeems to exclude the Houſes 
in B. out of the Deviſe to D. which expreſly he includes in the 
C 


= wry the Caſe thus ; wiz. Debe fort Rene,the 
nibs debet. Whereupon it was found , That 
F. S. being feiſed On and other Lands , Paſtures 


CI Dn of Gufind deviſed the ſame in this 
{ſnagein the County of Oxoe 

Paſture im the Fariſh of 
Watford. The Deviſce brought Debe avainſt the Lefice for years 
of the Houſes in Watferd : And it was adjudged maintainable , 
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i he intent of the Deviſor (4). Yet if one having two Houſes in GM 491. 
A. and B. deviſe thus; wiz. My Houſe in A. and my Lands in B. $.t qayden, 
By this Deviſe the Houſe in B. will not paſs (5). Or being feifed (5) anderts, 
of a Meſſuage in A. and of three Houſes and Land in B. deviſe *** 

his Houſe in A. and all his Land ia B. By this Devile his Houſcs 


in B. do not paſs — Bridgm. 16. 


 — 


CHAP. XX 


Caſes in the Law touching Legacies of Chattels 
Perſonal. 


I ——_—_— Perſonal may be bequeathed to one for life, and 
afterwards to another : In which Caſe the firſt hath only 
the uſe or occupation , the other hath only the propriety thereof. 
So that if one Will that 4. B. ſhall enjoy the uſe of his Houſhold- 
fiuff during his life, and after that it 7 nx to F. M. This is ts 
2 good Deviſe thereof to F. M.(a). Bur if the thing it ſelf be be- tintgroet 
queathed to the firſt of them, then ir is otherwiſe ; for the gift of 199414299 
a Chattel Perſonal, though but for one hour, is the gift thereof for 
ever (6): Provided,the Teſtator make it Abſulute,not Conditional, 6)#ils Car Ap, 
If cn- Deviſe, That A. B. ſhall have the uſe and occupation of all = > - 
his Houſhold-ſtuff during his life, and after his deceaſe, that it ſhall 
remain to C. D. "This is a good Deviſe of the Property of the 
Houſhold-ſtuff ro C.D. For though the Deviſe of a Perſonal Chat- 
tel to one but for an hour, is a Deviſe thereof to him for ever ; yet 
underſtand it only when the Property it ſelf thereof is deviſed : For 
of the ſame Numerical thing, in Chattels Perſonal eſpecially, there 
may be diſtinct Deviſes, when the one refers to the Uſe, the other 
to the Property thereof. 
2. Chattels Perſourl do paſs under the Legal Notion of Move- 
ables , - as Chattels Real do under that of Immoveables; of both 
* which the Law makes a Diſtinftion into Creatures living, and 
things inanimate; albeit of the living Chartels Real, there can 
but very few inſtances be given : Such was Wardſhip in reſpet 
of the Tenure of Land: As alſo Villenage for years , or that 
right which the Lord had in the Villain only for a Term ; who 
reſembled him whom the Civil Law terms A/criptitias Glebe , or 
one in perpetual Ob!iation to the Plow on ſome certain Lands. 
The Real tels inanimate chicfly conhiſt in Houſes , or Lands, 
or the Iues thereof, as by Leaſe for years , or by extent upon 
Judgments, Statutes o7 Recognizances ; of it the Teftator had a 
| 1crm 
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voidance, and before t come to be vod, is & real 
of this and Chantchs Perfornal, with their reſpective | 
Reader may have a more exat Deſcription, if he hath a retroſpect 
to Cap 6. Part. 3. whereunto he is referred for clearer fatinfaction. 

3- AB. having two Brothers and one Son , makes his Son bis 


ſhould have any dificrence or «controverſie with them : In 
this Caſe, and by this Deviſe, A. 8. ſeems to leave to his two Bro- 


— was in commen berween him and them , and no 
more : "Thi on being on the Reaſon annexed 
at the cloſe of the Teftators where he faith, 


Cong 
(6TLomn rw. fuch Goods as were not like to cauſe any difference between them 


whom 1 ſhall bequeath ewice , 1 
gives a Horſe to &. B. Aker 


Tm to 4. B. Ard 
is T eſtament faith , It repencerh me 
. 8. (hould have m id Books 


: Ih thu Cafe, the Lag_ Nall have them boch,, 

ing what the Teſtator in the former part of his 
| in hs Will impoſe fuch a Law 
from which by his Will be cannot recede ; becauſe 
is indeed bis Will, w his Law, and « Law unto it 


doth derile tw 4. Ball hat he doth polkeG in Louder, 


| B 
fach general words ſhall all that he hath in the Suburbs, as 
Y Ay : But gooepg— or Caſh in his 


in the 
general words in @ Will (7). 


F 


City or Suburbs, do not peſi by 
6.1 
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of Law the Feminine in fuch Caſes is com- 
divi- 4 Legee.4. 


ſhall 


« 


Eftate perſonal, and that without any 


1%. Under 


.. 


F ji 


h Goods worth 100 L and RB 


his Goods to be 
In this Caſe, the 
Gge 


is Executors : 


two Horſes, doth in his Will ſay, 1 gi 


I which I ſhall have when 1 die : 


ſells his rwo Horſes, and at his death is found to have on- 
two Mares: In this Caſe,the Legatary ſhall have the two Mares ; 


10. A man ha 
to his Wife the 


Titan 


becauſe in conſtruction 


THER. 


ly 
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(p Swinb.ubi 
ſuprs 


(1 Fer fe. 
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(yy Servis Leg de 


leg 3- 


(«) L grege de 


1 pr near i gm ag —_— 
in any Will or Ber , any Apparel, Books, Weapons, Tools 
for Andes , Cartel , Vitctuals, Corn in the Barn or Granary , 
Wain, Carts , Plow grar, or Velich fixed to the Free-hold. (s) 
As for Plate, ik is the Common and faire Expolaion w under- 
ſtand only fo much thereof within the notion of Houſhold-Ruff, as 
the Teftator hiodelt in his Eie-tune did fo underſtand, and as much 
thereof as himfelf did efterm rather as Uteniils than Ornaments , 
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the time of his death ; yet it he be a Leſſee for years, and 
the Land © fhort « time before the Expiration of his Leaſe, 
Ho _ the Term expir 
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veath all his ſheep, neither 

therein ; bur if he his Flock 
are both therein comprized. (9) Or it he bequeath 
| hath in his Flock , and - which indeed is 


Fi 


T2728 
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his gatary ſhall bave them all, becauſe by this 
bequeatherh his Flock of Sheep. (7) Likewiſe if one bequeath 


Legiz +. giof, his Flock or his Herd to me, and living the Teſtator, ſome of the 
thi Flock or. Herd di, and others put into their iced : In this Caſe 
the Legatary ſhall kave them , becauſe it is the ſame Flock or 
H-rd as formerly. 


But what it one of them dic , in that Caſe,and 
not with. 
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norwithſtanding ſuch Diminution , the Legatary ſhall have the 
ninetcen , though it be not the Flock which the Teſtaror bequeath- 
ed. Likewiſe it nineteen die , fo that bur one —_— the 


ry ſhall have that one. Alſo if a Houſe be deviſed , which 
is after burnt, the Legatary ſhall have the Ground whereon the (00.6 grege. 
Houſe ſtood. (-) de Legue 1% 


15. A.B. deviſeth his Horſe to me and thee , willing that each ins 
of us ſhould have a Horſe entirely : In this Caſe , one of us ſhall ,,, ; aaite 
have the Horſe, the ather of us the value or price of that Horſe Leg«-+. 
(t). And in cafe (the Teſtator being dead) thou after make me th 
Executor, who was before thy C — I ſhall have the w 
Legacy, that is, mine if I will, or thine if will, and it Irake by the 4.1. 
one, | cannot claim the other alſo. (s) . 

16. ATeſtator fickin London, there makes his Will, where- 
in he appoints his Executor to deliver the Horſes he had at Edin- 


(4) GloT's 


to prejudice the ſame, in the Teſtator might after the mak- 
ing of the Teſtament y live long to have the Hor- 
ſes brought from bo to have the 


performed by the rime limited by the eſtator, (w) if{w) DIR.L6 
there were nothing elſe to be ſaid in the Caſe, as indeed there *** 


is. 
17. If the Teſtator faith , I give A. B. my Diamond Ring 

which I believe is in my Cabiner, but in truth is at that time in the 

bottom of the Sea; his Executor is not obli — 

thereof to the , nor todelivercit till it can be got out of 

the Sea, and then he ſhall be no kflegally than miracuouſly obli- 

ged. (x) Or it a Teſtator bequeath tw Gallons of (x) bares. & 

_ fuch a IS = 
Legacy is not invalid ; forthe Legatar the ten (1)L.6 quis ſer- 

lons, but no more. (7) , _ _ 
18. A Teſtator gives and bequeaths an Ox to one, the Ox 

dies before the day comes for the delivery of him to the 

tary, he ſhall have neither his Fleſh nor his Hjde 3 otherwiſe if he 

had died after the day for the delivery thereof was come. (z) oft cms 
19. A Teſtator in his Laſt-Will and Teſtament faith : I JI , Bove.& Glo 

That after my deceaſe my Executor —_— RIINIE pay 501, Bide Legur 

per annum to my Wife, whilſt ſhe ſhall be with my Son m 

'The Son went from his Mother, yet ftaid in London, but not with 

1's Mother. The Queſtion is, Whether the 5o {. per anwwm be 

Gggz duc 
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1) hea fos the Term. Sed Q. for the ] 

ov Inn oo jotge 
Maywards Cale. 
Bridge 52,55. 
(a) Bulftr.c1 21s, 


Bk. Gough 


(3) Dyer 356. 


due to the Mother? It is refolved affirmatively : Burt if the Son * 
had gone out of Lowden , and the Mother might have followed 
him, but did not, but continued ſtill in Londen , the Lepacy would 
not be due to her , fave only for that year wherein the Teſtator 
died ; which ſhall be due, albeit in that year ſhe continued not 
with the Son above one day: But if the Mother could not follow 
the Son when he went out of London , nor can otherwiſe be duly 
with any neglect, wherefore (ſhe continued not with her 
Son, the Legacy of 501. per annwn ſhall be due ro her. The rexſon 
of the premiſſes is, becauſe the faid words, [ #bilf ſhe ſhall be 
with my Son in London,] hath the force of a Condition (a). In 
like manner, it a Teſtator bequeath any thing to A. B. if be ſhall 
dwell in the City with bis Son, it is not required, that the Legatary 
ſhall dwell in the ſame Houſe with his Son ; but if there be no 
mention made of any place, as if the Teſtator ſhould ſay, [ If be 
dwell with my Son, | the Condition is not fulfilled by the Legatary, 
unleſs he dwell in the ſame Houſe with the Teſtators Son (6 ). 

20. If a Teſtator enjoyn his Executors to pay unto A.B. the ſum 
of Ten annmuw, and he live {ox years and four months, 
the Executors of A. B. ſhall receive Ten pounds for the whole ſe- 
venth year ; becauſe an Annuity is due in the very beg.nning of 
every year, where no certain time of payment is ſet by the Teſta- 
tor. Alſoif a man be of two Houſes for years, and deviſe 
them to his Wife for ber life, if ſhe live ſole, the Remainder to 
A.B. And if ſhe , That then ſhe ſhall have but one of them 
ny un tr hy erm, and then addeth theſe words , [ And 
alſo I will that ſhe ſhall bave 1.0 1. s year out of my other Lands :] 
In this Caſe, and by this Deviſe, it ſeems the Annuity ſhall continue 
were divided in the point 

Son out of his 
Land, and Wills, that his Heir ſhall pay it : By this Deviſe the Heir 
of the Heir ſhal] be bound to pay it alſo (2). Orif a Biſhop grant 
an Anouity out of his Land to one for life, and dic, his Execuror or 
————_—_—_—_—___ c____s 
the Biſhops time 

21. A _ IN deviſe the Lands which he hath not 
any intereſt in, nor any right or title unto, nor can deviſe another 
mans Land; yet he may h the Goods and Chattels which 
himſelf bath not , and the ſhall be good: And therefore if 
a Teltator to A. B. 106 of Corn, or as many 
Lambs, and Willeth, That the Corn ſhall be paid or delivered out” 
of the Corn that ſhall on , or out of his Ground the next 
pI out of the Flock the next year: And there 

ppen to be no ſuch Corn, or not ſo many Lambs, or not any 


ariling or growing as aforclaid; yet this is a good Bequeſt, and ro 
be 
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be performed by his Executor, if there be Aﬀerts. In like manner, 

if a Teſtator bequeath unto A. B. a Horſe or a yoke of Oxen, and 

the Teftator hath neither Horſe nor Ox; yet the Bequelt is good, 

and by his [Executor to be performed in Caſe of Aſſers(c). _ mg 
If one Deviſes a third part of all his Goods and Chattels : By * © 

this Deviſe (according to the Opinion of ſome) there paſſes but a 

clear third part after Debts and Legacies paid. Bur it ſeems a third ,, 

part of all is deviſed, our of which the Debrs muſt be firſt paid (4.) 144.” 
A Deviſe was made of Goods by a Father to his Son, when he 

ſhould come of age; and it he died within age, that his Daughter 

ſhould have ther : He died within , and it was held, That the 

Daughter ſhould have the Goods «uk the death of the Son, and. 

not tarry till he had been of age (e). (9)Anderf.t.y4. 
Not whether Jewels be Chattels , but what ſhall paſs under the 

Notion of Jewels is the Queſtion: For the Caſe was , The Earl of 

Northumberland deviled by his Will his Jewels to his Wife, and died 

poſſefled of a Collar of S's, and of a Garter of Gold, and of a 

Button annexed to his Bonnet, and alſo of many other Buttons of 

Gold and precious Stones annexed to his Robes, and of many other 

Chains, Bracelets and Rings of Gold and precious Stones. The 

Queſtion was, \V hether all theſe would paſs by the Deviſe under the 

name of Jewels. It was reſolved by the Juſtices, "That the Garter 

and Collar of S's did not paſs, becauſe they were not properly + 

Jewels, but Enſigns of Honour and State; and that the Buckle of xothumber- 

his Bonnet and the Button did not paſs , becauſe they are annexed {nds Cate, re 

to his Robes, and wereno Jewels. But for the other Chains, Brace- ,, poker vm 

lets and Jewels, they by virtue of the fgid Will. vid. Hugh abr. 


verb Probate of 
Wilks and Te- 
Rameia 
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CH AP. XXL. 


acies touching Goods in general, and what is 
”Y underſtood under that notion of Goods,and 
_ by y maatre and Immoveables. 


Hat Moveables fall under the notion of Goods, is 
out of queſtion ; bur, W De and rights of 
AQtion, and Suits of Law dependi fall under that notion, is a 
"OY queſtion. Yo cat ot pe Ape = but (23 
Ck hes Oribodox be a) ; though much 
woe ot ſed by ſome of the Ents will not admit fuch Aftions wg 
IIS 5 Wy G6 under the notion of Goods, fave when the be- 
multis alils, —QUEAT $ are univerſal ; as, when the Teſtator faith, I be- 
queath al my Goods; or, I bequeath a fourth part of — 


aan Þ db (s): Alldgin That if the words be onl Fin fc Gu 
& lou. ” as, when the Teſtzror faith, | / tenant ay Gra f h Cale 
Attions, and titles to Actions are not 
of the Pronoun [| My: } hed ther iy th una wed Ode] 
comprized no more than the Teſtator hath in his aQtual Propriery 
jure Domini. It is certain, that if the Legacy of Goods in 
— certain ; as, when the Teſtator , If 
nb the Grade wie Tho% 3 wy eaſe 7] bn fork Cub 
As tea are not circumſcriptible properly by this or 
fall under that general Notion of Goods (c) : Or 
ah Groth, he Bath erMiBt cutng to 
rl ns, rn paſs not by a acy under that notion, 
albeit the univerſal word [ A/{} were toit (d), _w were 
a Legacy given by a Merchant, who may rationally be preſumed 
to have In Holland Debrs only owing to him (e). 

- 2- Such as aſſert Attions and rights of Aftion to fall under 
the general notion of Goods, do yet deny them to fall under the 
notion of Moveables or Immoveables , for with much confidence it 
is afhrmed , That by the jar Commune Adttions, and right of 
Adtions are not comprized in a of Moveables or Im- 
thereto ; - == — of lb 

5; no, the note Univerfality gemi- 

nated in OT , as when the Teftator faith, 

[1 bequeath to A.Ball my Goods Moveable and Immeveable where- 

(f) Graff, $Le- | he gran-ut-7 oy Fj And this is held even by thoſe who 
EED yer al them 6 ll under th general notion of Goods (f ). Bur 
pur, 1.94.41 this is contradicted by other of the Learned , DOS Ho 
where 
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where the words of the Legacy are univerſal,in that Caſe, Actions 

and rights of Action are comprized within a y of Move- 

ables and Immoveables ( g). Now then, to reconcile the difterence (2) yy" - 

berween the diſſenting D. D. in this point , the faireſt opinion 5 714 vec. 

is, that they are comprized therein when the "Teſtator geminates CanC3 37. 4519 

the words of Univerſality , and abounds or ſuper-abounds in his I 

fenſe that way ; as when he ſays , [I giveto A.B. all my Goods , 

moveable and immeveable, and of - kind ſoever, or whereſoe- 11 av ah 

wer they ſhall be found ; ] or other words to fuch moſt univerſal im- — 
x (6). nu. 16. ae. 

4 All Corporal Moveables inanimate , which are only ve 

in their motion ; as Books, Armour, Plate , Houſhold- , and 

the like ; and all Animals moving or active n their motion , 4s : 

Haorles, Sheep, &c. fall under this general notion of Goods (4). OE 

But what it the 'Teſtator in his Will faith, [I grve wato —_— comm. X Dec. 

all my moveable Goods and Houſhold-fuff of my Houſe; ] Whether Tt ary & 

ſhall the Wite have any of the Moveables other than fuch asare of vb 6g & ati 

or belonging to his Houſe ? Some are of opinion, That theſe words 

Of bis Howſe, ) keep this general Legacy under a Reſtraint, and 

conhne it to the moveable Goods only which are in , or of his 

Houſe : Others (and they the moſt approved hold rhe quite con- 

trary , and lay, T hat theſe words are fet to enl: the Legacy , 

and give the Legatary the greater latitude of right even to other 

of tus mn are not in his Houſe (>). And whereas fume hk) Man. s. vir. 

raiſe a double Objection againſt it : 1. That where the Genus (as 3-9 7% wa 

in this Caſe) doth precede, and the Species follow (the moveable an i AS 

Goods —_— Genus, the Houſhold-tuff the Species) there and 

in ſuch , the former is limited and reſtrained by the later. 

2+ That the Copulative [And] is here to be underſtood for 

[ That 4s: ) Both which Objections are fairly anfwered thus ; w5%. 

'Fhe hrſt ObjeCtion holds only where the Genus and Species are 

not diverſified in quality , but quite otherwiſe where” they are or 

may be (as in this Caſe) of a diftint nature and quality , for in 

fuch Caſe both ſhall paſs by the Deviſe ; as when a man bequeaths 

nouriſhment and Phyfick to his S»n. And the other ObjeRtion 

is as weak as the former, becauſe the Copulative And, ] when 

it comes between two ſuch things, as whereof the one may be in- 

cluded in the other (as it.may in this Cafe) is not to be underſtood 

tor [That is, } as in the ObjeRtion (7). Indeed , where a Tf (1) Maihe tid 

tator doth add to a Deviſe of ſeveral things ſperifically named fome- 

thing in general ,. but limired to fome certain place , in fuch 

Caſe that local Limitation will work aReftriction upon all, though 

atherwilenever fo generally or univerſally bequeathed ; as when þ 

he tays, I give unto my Wite all the HouſholdFurnicure both; 

Wovlicn and Linn, and other Utenſils of niy Houle : In this 

Cale, 
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tions, may be 


one that for his livelihood 
a Deviſe of all Utenſils, it ® 
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7. An Office which a man hath for term of years, and 4 IP 


make fale thereof, is computed among the Immoveables ; (8s) yet ,. wes 
it hath been adjud That a Regiſters-Othce is comprized within () veleus. in 
the Moveables (t | At. Foreul, i % 


C 68s, 


8. Doves belonging to a Dove-houſe, as voluble as they are 
naturally, yet are computed among the Immoveables legally, by © Metin. ad 
reaſon of their Relation to the faid place, until they are taken and fo-ghek 6am. 
kepe under Conhnement; and therefore till ſuch Capture, they go 1 
to the Heres Immobilium, as the Civil Law tiles the Heir, and not (*7 20 Bd 
to the Executor (»). The like may be faid of Fith in the Pond , $.legurumn. 4 
which are there for multiplication, breed and increaſe, and not for **,* ** 


(x) Papon L 15, 


preſent ule oy (w). The Materials alſo of a Houſe pull'd down wu. 4. arrett 6. 
only with a delign and intent therewith to rebuild the ſame,are com- ——_ 
puted among the Immoveables (x): Yea, a Ship, though ſhe be ne- 7742. is Navis. 
ver fo ſwift a failer, yer for all her haſt is computed among the In pas >. a. 36. 


moveables ( y). bee og 
9. It is a Queſtion much controverted , Whether Money, be it compris'd under 
never ſ@ currant,be comprehended within a Legacy of Moveables : —_ _ 


As if the Teftator ſhould fay, | I give thee all the moveable Goods dertrand it wnly 
in my Houſe, | and there be found at his death 1005 {. in his when Moveables, 
Chil: If this ware the Readers caſe , no doubt but he would 3* 89a oe 


queaihed, not bis 


ſoon reſolve it in the Afhrmative , and rather than fail , prove it mining them to 


ſyllogiſtically : | Whatever is currant is moveable; bur y is rd mayer 


currant, Erga, &c. ] Butto be ſerious, for the” better reſolution of 14, veluci Do- 
that doubt, diſtinction muſt be had berween money hoarded wp 4%. vt in Do- 


mo relicts for, 


in a ſtrong Cheſt , for the ſafe keeping and preſervation thereof , gag tegaiue pe- 
that it may not be thence ſoon removed , and money found in a <wni que Nege» 
Cheſt, there put not for that end , but tor common uſe and fer- nth par 


ratur. Mount. de 


vice, and for daily and ordinary an__ In the former Caſe it Conje4. ur. Lo. 
paſſeth not by a Deviſe of Moveables ; in the later it doth (z), 5 + 


" (4) Menoch. 1. 4. 


And if it be doubtful for which of theſe ends it was there re+ proc 45. & Dec. 
poſited, the Preſumprion ſhall be for the later (4). Which holds red 


true, albeir the Teſtaror ſhould deviſe the Immoveables only 1; Menoch, 6 


indefinitely , or deſign this money only to be let out at Intereſt. (b) Pinel. ad. Lt. 


There is a great quarrel among the DD. (for this Engine of all COONS as 


emiſchief , is of a very Metalſome quality) Whether money aCtu- 4,. 
= out at Intereſt , be within the notion of Moveables? Sonie (4 64 08% 


em ir (6), others deny it {c) comprizing it under the no- (4) Theft Dec 
tion of Debts , which ſeems moſt rational : Bur money in Caſh 6+ Hobilivus 
hath gain'd the more received opinion of its being comprehended po8t 38 
within a Legacy of Moveables, albeit it happen to be much in chorus. 4. 5. 
quantity (d), or deſigned for a Purchaſe, fo as it be not for that | —— 
end of a great quantity. But in ſuch places where by com bee, af. 187. 
Cambiis tradics. PintL L 1.0 7. part num. 46 <0 rn. thee 
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mon uſage of Speech Houſhold-goods are mainly and frequently 
meant or intended by the word Moveables, or it it be ſuch Money 
as was only deſigned by way of Trade for Merchandize, the Te- 
ſtator bring alſo a Merchant, and the quantity be great ; or if the 
Teſtaror h all his Moveables in fuch a Houſe , excepting 
nane at all: In all fuch Cafes, Money, how acceptable focver it 0- 
therwiſe be, yet it is not admiſſible to any comprehenſion within a 

of Moveabics (+); Nor when any certzh place is added to 
the acy, as it the Teſtator ſhould fay, I grue my Houſe to AB. 
with all the things therein, none excepted (f)). Nor Money found 


+ hid in the Wall of « Houſe, albeit the Teſtaror ſhould fay, [ Be the 
| Meveabler of what hind or condution ſoever | (g). 


10, And as for Debts, Bonds, and Obligations for Money ow- 
ing , they are not within a Legacy of Moveabler , be the 
are, added or not added to the Legacy , but make of 
themſelves a third kind of Goods diſtint from the former (6); 
unleſs in fuch places where Cuſtom prevails, that Obligations touch- 
ing things moveable ſhall be comp ted am-ng the Moveables, and 
touching things Imumoveable bequearhed among the Immoveables 


T3. 

11. If the Teſtator faith, 7 give part of my Good; to A. B. he 
ſhall have the moity thereof; for by ſaying a part, and not what 
part, the one half is regularly to be underſtood (&); yea, though 
the Teſtator himfelf had but the one half of the thing be- 
qurathed, the Legatary ſhall have a moiety of that half , and 
albeit rac Teſtaror ſhould fay « _—— {). But if he faith, 

any part, or what part ſoever,] then be it never (© little , the 
ary muſt therewith be content, and the Executor is dif- 
charg'd. 

12. Laſtly, whatever was formerly ſaid touching that litigious 

xt of Money, though by ſome mals held as none of the 
Teltators Couods or Chattcls, (m)cither moveable or immoveable, 
yer now the Law underſtands Money b-tter, than to exclude it out 
of that notion, and the Opinion is now as current as Money it ſelf, 
That it is part f the Moveable Goods of the deceaſed (#); unleſs 
it be Money ariling of the Sale of Lands, Tenements or Heredi- 


- raments appointed by the Teſtator in his Laſt Will and Teſtament 
" to be fold, or Money coming of. the profits of the faid Land for 


any time to be taken : "This Money is indeed by the Statutes of 
this Realm excluded from being reputed as any of the Goods or 
Chattels of the perſon fo decealed (s). 

13. Alſo by « Bequeſt of Moveablcs will paſs the Induſtrial 
Fruits of the ground, or ſuch as are there ſown by the Induſtry of 


quem Dockss & man in expectation of a ſpeedy removal thence with increaſe ( p): 


But nc the natural Fruits , or ſuch as grow of their own accord 
without 
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> naort o þ ennmny edt for theſe are not reputed Move- 
ables, un] y were ſeparated at the time of the Teſtators death 
(q). Thus Trees and Graſfs,together with the Land whereon they 
grow, deſcend to the Heir as parcel of the Freehold : Bur the Corn 
growing thereon, belong to the Executor as part of the Teſtators 
Goods and Charrels (r). 

14. Where one bequeaths all his Goods and Chattels , or all his 
Corn, or all of any other thing : By ſuch Bequeſt doth paſs not 
only all the Teſtator hath of that thing at the time of making his 
Teſtament, but alſo all he hath thereof at the time of his death ; 
and not only the all thereof which he hath in poſſeffion , bur alſo 
what thereof he hath not in pofleſfhion, but expectation. But if he 
limit this all to a certain place, oras toor in the occupationof ſome 


certain n, then no more will by ſuch _— than that 
which Lyons in ſuch Place, or in ws — ſuch a perſon 
at thetime of making the Teſtament (5). 

15. An therefore a man may bequeath by Will , not only thoſe 
things which he hath at the time of making thereof , bur alſo ſuch 
things as he is to have , or may have afterwards: "Thence he may 
bequeath the Corn that ſhall grow in ſuch Ground the next year 
after his death,or the Wool or Lambs his Flock of ſhall yield 
rhe next year after his death: But in caſe there ſhall be no ſuch 
Corn, W ool or Lambs the next year, then the Legacy proves fruit- 
leſs. Yet if the Teſtator bequeaths t'»-nty Quarters of Corn, or 
twenty Lambs, and doth Will that the ſame ſhall be paid out of the 
Corn that ſhall grow, or out of his Flock the next year, and there 
be no ſuch Corn,or not ſo many Lambs the next year, yet the De- 
viſe is good, and mult be paid. The reaſon of the difference is, 
becauſe in the former Caſe there is ſuch a Reſtriction and Limitation 
ſer to the Legacy as renders it queſtionable, whether it might ever 
become due or payable : In the later there is only Demonſtration 
how it ſhall be paid, and nothing of any ſuch Reſtriction as calls the 
Legacy it felt inco queſtion : In the tormer there is a tacite Condi- 
tion, in the later the Legacy is abſolute ; in the former there is bur a 
meer poſſibility, in the later there isa certainty: And t things 
only in Contingency, or in a Poſſibility, are deviſable by Will, yer 
they arenot grantable by any Aſſignment in caſe of a Poſſibility of 
Remainder : For a man poſlefſed of a Term of years , deviſed the 
profits thereof to one for Term of his Lifc,and after his deceaſe to 
another for the reſidue of the years, and died : "The firſt Deviſce 
entred with the aſſent of the Executors, and after he in Remainder, 
during the life of the firſt Deviſce, aſſigned it to another, after the 
firſt Deviſce died: And this Aſſignment was held void, for he bad 
buta Poſſibility, which was not grantable(1 ). 
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CHAP. XXIL 


Law-Caſes touching Money bequeathed by the Te- 
ſtator. | 


1. IN the laſt precedent Chapter, it hath been examined how 

far Monty may be comprized under the notion of Goods mec- 
vcable or immov bequeathed : It follows now,that for the clea- 
rer Illuſtration of this defirable ſubzet , we inſert certain Caſes in 


reſolved without 

ing the ſeveral ways of diſpoſal thereof; as thus, wiz. 
2. The Teſtator faith, [/ bave 10 |. tw ABI 
Excextors mind were not again it : |) In this Caſe, AB. cannot 
have the 10 L unleſs be can firſt obtain the Executors conſent for 
it; becauſe a Legacy | — given is tacitely conditional , 
and firſt requires the Executors Approbation even by the Teſtators 
mind and intention for the perfurmance thereof : But if once the 
Executor gives his conſent , he muſt then pay the 10 / and can- 
after recede from it to the prejudice of the Legatary. (s) 
iſe , if the Teſtator faith, (7 give 104 ro A. B. when my 


Exeextor will, or when my Extextor pleaſes :) In this Caſe,as in 


is not duc till the Executor thinks fir, but 

, and be in a dilatory as long as 

io long as he doth not fay he will pay it: Butif once 

that he will pay it,and after dies before he doth pay it, 

| ed ro make it good : Contrariwiſe , if the 

Teſtators Executor declares his conſent to 

ata- 

ares 

his conſent to pay it, and fuch a Condition to be performed at 
the pleaſure of another, as that the Legacy cannot come to 
the aries Exccutor, before the Accompliſhment thereof. 6). 
2. It the Teſtator faith, [7 give AB. 101. If my Executor will: ] 

In that Caſe the Legacy is void, becauſe there the Teſtator ſub- 
ordinates bis Will to the Exccutors ; makes his Executors Will 
abſolute, and his own infignifcant. Bur in caſe he faith after the 
manner ; vie. (If my Exccater think fir, I grue A. B. 111. or, 
If my Extentor concerve ut expedient, ict A. B. have a> 
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theſe Caſesthe Legacy is good, becauſe here the Teſtator ſeems 
not to leave it wholly to the meer will and pleaſure of his Execu- 
tor, but as it were to the judgment of any honeſt or indifferent 
perſon, or (as the Law phraſes it) arbitrio bons wiri. The Law is 
the ſame, in caſe the Teſtator ſaith,| If my Executor ſee cauſe for, 
or it ſeem reaſonable to him , Let AB. bave 1© |. or,l bave 
A. B. to be 10. the better for me.) For although a Legacy cannot 
be left to the meer will and pleaſure of the Executor , yet to his 
juſt and reaſonable will it may; for (o it is left more to Reaſon than 
to his Will. 

4. But what if the Teſtaror faith , (7 give 101. ro A. B. if be 
ſhall deſerve it of my Executor:) In this Caſe the Legacy is due, in 
caſe the Legatary ſhall carry it no otherwiſe rowards the Executor 
than as any honeſt man would or mighe do in the like caſe ; or no 
otherwiſe than as any honeſt and indifferent perſon =_ or 
would be well fatitted therewith. Likewiſe if the Teſtator 
faith, [1 give A. B. 101. if be bath not offendes my Exteutor : } 
The Legacy is due, if it a that A.B. hath behaved himſelf 
towards the Executor no Mherwik than what would fatizhe any 
reaſonable and impartial man. In a word, when it is left wholly 
to the meer free and arbitrary Will and pleaſure of the Execuror, 
the Legacy is void ; but when it is lett ro his Will, only as ir 
ſhall ſeem meet, juſt, and equal to him, it is good ; for if in ir ſelf 
| be jult and equal, the Executor may not interpret it otherwiſe 
(ce). 


5. If a man deviſe all his Lands to AB. and his Heirs, ex- waa, 


cepting Twenty pounds for ten LM which he willeth ſhall 
be employed for his Children : This js a good Deviſe of the funr 
of Twenty pounds a year for ten years. (4) Or if one having 
Leaſes for years,deviſe them to his Son, whom he makes his Execu- 
tor, except the ſum of Five hundred pounds to be paid out of the 
Leaſes to his Daughters for Portions : "This ſhall be a good Lega- 


o to the Daughters wherewith the Leaſes are chargeable (1). Or ,, nunt.cce: 


it one bequeath 20 [. to the Children of 4. B. who then hath 
three Children more or leſs ar the time of making ſuch Bequeſt ; 
and afrer, but before the Teſtators death, he happen to-have other 
Children : In this Caſe, thoſe other Children he hath afterwards 
ſhall have no part of the faid Legacy, but the Children born at the 
time of making the Teſtament ſhall have ir all. The reaſon is, 
becauſe in this Caſe it is preſumed the Teſtators intentiondid not ex- 
tend to any notm rerum Natura, whenthere were Children indeed, 
and at the ſame time in being. 

6. The Teftarve faith i give 1cc þ, re my four Neighbours, 
ABC. and D. provided they beſtow. 101. ina Tomb-ſtone, to be 
fox an my Grave :] Although B. ſhould rekule to joyp withthe ret. 


thercin, 


(4) Trina. s. Jas- 


GE ——— 
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(9 Bertie ls therein , yet A. C. and D. ſhall have not only their reſpective pro- 


is portion of the 1051. bura'f, rut that ſhould have come 
ITt71 B. in caſe he had he Condition Or it he fay, (1 
=: ctr give 1001. to A. and fuch of my three Children as ſhall come to 
& 6 n9n Condi» my Funcral,] and dics ; neither of his Children are at his Funeral: 
to uni Corget In this Caſe A. ſhall have the whole 100. becauſe the L 
cies perſons 4e- is in the ConjunAive ; were it in the Dil junCtive he could have 
biens, on wi bur qo 1. (4) 
——y -— 7. Suppoſe the Teftator faith, I give 50. I to A. B. and more 
gener per jus #& than that 105 L ro C D. In this Caſe C. D. ſhall have an entire 
oe x 1001. but no more. (f) Poſſibly the tranſpoſition of the words 
ſerves Legion 4, may alter the Cale, and make the Legacy worth 150 . to C. D. 
% us fongn®. As if he ſhould ay, {1 giveto AB. 50 1. and 1001. more than 
Mage* - thatto CD.) But Supppoe he ſhould fay, [1 give 10.3 1. to C. D. 
[%) Glafſibid. more than I have given to A. R.) when i he had given no- 
thing at all ro A, B. In that caſe the Legacy of 1001. is good to 
C. D. notwithſtanding that falſe Implication ro A. B. (g ). 
x. A.B. makes C.D, his Executor, gives in his Wil 1000L. to 
F.G. and therein fays, I drfire that F. G. will pay the faid 
10001. to the Colledge of W. and dies. After the faid Colledge 
is diſflolved, — had received tle faid 10001. from 
the Executor of A. B. he Queſtion is whether F: G. ſhall now 
recover the xcco {. from the ſaid Executor (the Colledpe to 
whom he wasto pay it being nos diffolved ?) or, Whether it hail rc- 
main in the Executor? It 1s refolved,, that in caſe there was no 
fault in F. G. why the 1000 /. was not paid tothe Colledge before 
its diſſolution, and the payment prevented for no other reaſon, bat 
becauſe of the faid di on , 7.G. ſhall in ſuch Caſe recover the 
&y CT in Lee 1000 [. from the faid Executor. (6) 
| — ” 9. If a Teſtaror bequeath 100 L. to A. B. and C.D. And after 
Leg + one of them appears incapable of taking by the Legacy,the other 
ſhall have only 5© {. and not the whole 1-0 1. (3). Yet there are, 
L.$i This and they of the moſt _ who _ That if one of the 
— I ar64 be incapable, 1 proportion of the Le ſhall accrew 
SE ob Collegutary, (4) w> is evident by the hes Cabs of the 
in tg 4%  Tomb-ftone ; and never fails , where the Legacy is inthe Conjun- 
& Hal  -# tive , by the Law of Accretion or jare Accreſcend;. 
quam in fn, Cds 10 AB. pawned a Jewel with C.D. for r00 L. then in bis 
Pies omni. 117711 makes his Son his Executor, and orders that C. D. ſhould 
ſel! the Jewel, and out of the Proceed thereof pay himſelf the 1 00. 
and reftore the overplus of the value to his Daughter. Whether 


| may the I | C.D. ro fel] the Jewel , and reftore her 
6 xters 227e Danger corp 


| in the Negative. But ſhe may compel 
SRI her ; who # her Fathers Executor, t commence his 
felt nbd de 


Aon «t Law againt CD: in order to the premites. (7) Or it 


the 


—_ 
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the Teſtator ſay, 1 will that C. D. receive 100 4. and reſtore the 
Jewel to my Daughter (not expreſſing of whom he ſhall receive ,,, Ggiuginc 
the 100 /.) In this Caſe the Execuror is liable for the 100 l. (m). 
11. Suppoſe a Teſtator in his Will faith, Whoever ſhall be my 
Executor for the Goods and Chattels I bavve in Ireland , ſhalt give 
' 10 |. to A. B. is Dublin; the Teſtator makes three Execurors 
for his faid Eſtate in Ireland, and 'dies. The Queſtion is, Whether 
every of theſe Co-Executors (each of them having Adminiſtred 
tothe ſaid Iriſh Eſtate, and each of them having a part thereof 
in his poſſcffien) is obliged to pay 107. ro A. B ? and, Whether 
that univerſal word in the Legacy , | #boever | hath that force 
iu it as to make each of ham tied in the Caſe for 101. each. 
It is reſolved A.B. ſhall have but 10. in all ro be paid by,from, 
and among all the three Executors. (») "The reaſon is evident , be- 
cauſe they all make but one Repreſentative, being diſtin rather in LINA 
their perſons, than in their Office. H_ 
* 12. A Teſtator having made A. B. andC. D. his Executors , in 
his Will Gith, That either A. B. ſhall pay 104. to 7. G. in lieu 
of a , or C. D. alone ſhall be his Executor, and dics. They 
both Adminiſter : In yer” G. may ſue bothof them for the 
whole Legacy, and C. D. is as far forth liable to the payment there- 
of as A. KR. 0). (0) ©. $i ex tors. 
13- A Teſtator , whoſe Wife is big with Child, faith, I will, © *** 
That if there be any Daughter born to me, my Executor ſhall pay ber 
100 1. anddies. After the Wife is delivered of Twins, viz. Two 
Daughters. In this Caſe , the Executor ſhall pay 105. to each 7 
unleſs it a the Teſtator intended the contrary. (p) In like ——_— 
manner, it a man bequeaths 1000 4. ro his Daughters (without ga«.2. 
other words) and dies, and his Wife after his death be within due 
time delivered of another Daughter, that Poſthume Daughter ſhall 
claim proportionably with the others in the 10004 if the Teſtator 
by his will made no other Proviſion for her. (q) (4) Dit .L.&- 
14- A 'Teſtator bequeaths in this manner. wiz. I give to A. B. "*® 
3004. and I will, that my Exccutors do pay 100 /. thereof out 
of the arrears of Rent due ro me out of fuch Lands , naming 
them, the other 200 /. out of fuch and fuch Goods to be fold: 
Aﬀchy, the Teſtator receives in his life-time the faid arrears of Rent , 
and converts them to other uſes, and dirs without altering his Will: 
In this Caſe 4. B. ſhall notwiſtanding have the whote 30c 
The Reaſons in Law are, ( r.) Becauſe it was no Condition , but 
only a Demonttration that had rclation to the Legacy bequearhed. () L. quidem, 
(2). Becauſe a bare Defignation how or whence a Legacy may —_— _——_ 
or , ſer after a Legacy given, makes it not conditional wk. is dit.s. 
{r 


15. Suppoſe 


<4. 


bh ——————— 
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mently to bear : In which Caſe it ſhall be preſumed the Tettator 
intended no more than his Eftate would conveniently admit ; and 


Faith was profefied , been acknow to belong 
the Bilbops di tor the uſe of the Church. Some ity 
we have for this the Synod at Antrech, Can. 24 & 25. 
where note (faith Baiſamen upon the 25th Canon) "On be" Ex 
wannariats igdban wires wid wor Canhaner Srindidas, that the Ad- 
miniſtration of thoſe 1 which appertain to the Church , 
wv Econ wen To the fame purpoſe are the 
eighth Canons of the Counci! held at Gangrs, Ei ws 
m—_—_— And £3 ms 047 3 oat dou womencar, 
&c. Where @ Curſe i all thole who preſume to give 
o RED Metus ethrnil than by the Biſhops 
Diſpeniation, or theirs, who by the Biſhop ſhall be thereunto ap- 
_ EL ESD 58g. by the ninth Canon in the 
eletan Council, Eccleſia cum ſuis Rebus ad = perts- 
meme. Likewiſe Cyril of Alexandria, in his Epiltie to 
faith, That the Dioceſan for the time being, wb hy _—_ 
(faith Balſamen) 41% vi wn Sepons bn dad eu. that be may con- 
hdently and fecurely be concredited with the Churches Revenues. 
And hence probably it is that the was fometimes preſent 
at the making of Laſt-Wills and T of fuch Benefa- 
_ As by the Will which Berrricke made , a Kentiſh 
nd Migkon related by Lambert out of the Antiquities 
of that place ; an ] give he Tenn) ca He args 
to the Miniier at Wathes __ CC —_ cr 
Bythwares day to St. ee. their Lord and 
bn Eiders: So their Will was,Acc * s fitd to be done, witneſs 
SE. - 4 oe” 


16. A man of Goods auf Thanck in England ard 
Ireland, makes his Laft-Will and Teſtament, and therem his Son, 
« Afincr, his fole Executor, and A. B. his Guardian , and the 
Overſeer of his fGid Will, tro wh therein 100b, 
and dies. 4. B. willing to have Exculed the faid 

Guardian: 


v 
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Guardianſhip in part, refuſes it as to the Eſtate in Leland: In 


by nts dre of 100 4. becauſethe Law 

is, That a ary refuſing the or Duty impoſed on him |! form #te 
by the Will, though but in part, forfeits his Legacy in the whole wi ny 
(7). 4d& | 


17. A Teſtator makes his Laſt-Will and Teſtament, and there- 
in appoints A. B. and C. D. his Executors ; afrer doth annex 2 
Codicl to his Will, and therein faith , 1 will that A. B. one of 
my Executors ſhall give F.G. 101. when I ſhall have given him 
the faid A. B. 1001. and dies, without bequeathing him any ſuch 
100 1, The Queſtions are, Whether A. B. by reaſon of fuch words 
ſpoken by the Teſtator , may have right to that 1007? and 
Whether he be obliged to pay 107. to F. G? They are both an- 
ſwered in the Negative (») The reaſon in Law is , becauſe $5 in | 
words meerly Enunciative, relating to ſomething that ſhould be ***** 4% « 
done in time or to come , without exprefſing the very 
thing ir ſelf , ſignife nothing as to a ſufficient diſpoſal of any 
thing, which is not deduceable from any fuch bare iati | 
(w). (wy Bare. in di& 
18.1f the Teſtator faith, I give thee 100 /. when thou ſhalt 
marry, and thou art married at that time when the Teſtator (6 
made his Teſtament, and demandeſt the 1 04. the Teſtators 
death : In this Caſe thou ſhalt have the 100 4 it the Teftator at 
the giving thereof were ignorant of thy being then married. But («) t.6 «a4, 6. 
if he then knew thereof , thou ſhalt not have it till thou art mar- p**r. & giodlis. 
ried a ſecond time (x). 6 Leges. 2. 
19. If in two ſeveral and diſtinet Writings or laſtruments , 
one and the fame date, the fame Laſt Will and Teſtament 
be found written verbatim , fave that in the one there is mention 
made of a Legacy to one, than there is to him in the other ; 
the lefſer only is due : As thus, 4. B. going beyond Sea, makes 
his Laſt-Will and Teſtament, the Tenor of which Will is exem- 
plifed or duplicated in ewo diſtinct — as if the one was only 
a Duplicate of the other ; only in the one of theſe is found a 
Legacy of 100 1. to CD. But in the other a Legacy only of 
5© /. to him; whereof they Teſtator rake one with him to Sex , 
the other he leaves at home behind him. In this Caſe C. D. ought, 
not to have more than one of theſe Legacies, and that the leffer ws & Glel ib. 
alſo, viz. That of the 50 &. only (5): & Lugar 3. 
20, A Teltator being poſle fled ot $o0ol. value in Goods, ap- 
pIints A. B. and C. D. his Executors, and bequeaths 400 /. to 
A B. and after ſays, Whoever ſhall be my Executor, thall pay 
100 L. two F.G. and gives ſever} other Legacies to the tull value 
of his 8001. Eſtate, and, dies C. D. retules the Execntorſhip : 
In this Caſe 4. B. is obliged tonay full 60 {. ts the Legatarics, 
TT though 
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Tids. though 400 L of the 8ooÞ. were firſt given to himſelf (z). Which 


differs from the Law as now praftiſed , That after Debts paid, a 
Legatary-Exccutor may firſt fariefic himlelf. 

21. Any words, though in themſeves of a defective ſignifi- 
cation, yet f foch as whence the Teſtators mind or meaning is 
rationally deduceable and conſequently Colligeable , are ſufhciene 
to uphold a Legacy ; and therefore if a Teſtator willing to be- 
queath 10G {, ts A. B. doth but fay in his Laſt-Will and Teſta- 
ment, I diſire that A. Þ. weld be contented with 100 |. or, That 
A. B. would be 4 8 160 |. or the like, it is a good Lega- 
cy to kim of 105 7. (4). 

22. An imperfect Speech by the Teſtator , which in it ſelf leaves 
the ſenſe incompleat, cither ſpoken or written by the Teſtator in 
his Laſt-Will and Teſtament, is legally reduceable tro a good Con- 
ſtruction for the upholding of a Legacy, if the words precedent or 
ſubſequent hold good Congruity therewith ; as thus, A man in 
his Laſt-Will ind Teſtament anter alia fays, [To my Son Wil- 
liam 100L.) In the words precedent he had faid , [I leave my 
Dwelling-houſe tro my Daughter Anne : ] or in the words ſubſe- 
quent he ſays, [1 give 10 {. to my Brother George : ] In ſuch Caſe, 
a/bcit the words, « Bequeath, or ] Give, or I Leave } or the like 
be omitted in that imperfect Speech relating to tis Son WWil- 
liam ; yet in regard they are joyned with the words precedent or 
ſublequent, it thall in conſtruction of Law be underſtood , as if 
they were joyned alſo to the words relating to his Son Wiliam, 
by reaſon of its Congruity therewith , and thereby making the 
ſcnſe perfect, Otherwiſe, if it were incongruous ; as ſuppoſe the 
Teſtator had faid, [That my Son William 1001. or from my Son 
William 110 1) And in the words precedent or ſubſequent he had 
faid as formerly : In ſuch Caſe, there would be no Congruity with 
the laſt ſaid impefet Speech relating to bis Son Wiliew , nor can 
they be jovned thereto without Plain Incongruity ; and therefore in 
that Calc, the Rule aforeſaid would not hol (4) 

23. A Teſtator makes three Executors , and appoints one of 
them by name to take care of his Funeral ; for which purpoſe 
he doth order him to receive 100 1. beforchand. The Teſtator 
being dead, he reccives the 100 [. of his Co-executors, but doth 
not duburſe above 6» {, about the Funeral. "The Queſtion is, 
Whether he ſhall retain the other 40 4 to his own uſe ? The 
anſwer is Negative, for that it belongs to all the Executors alike 
(c). 

24- If a fum of Money be bequeathed to certain perſons, on 
condition of lumcthing to be the failure of one of 
them (ha!l not prejuiice the of anothe; 5 as thus, wits 
The 'Tcitator makes his thre Sor his Exccure rt, 4d in bis VI 
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faich,[ 1 give 10 my Neig bbour A.B. 10091. and toſueb of my Sons a; 
ſhall come to my Funeral, and dies ; Neither of his Sons are at 
bis Funeral. Queltion is, Whether A. B. ſhall have the 
whole 100 ? It is anſwered in the Afhrmative, and that there is 
nothing in this Caſe to diminiſh any part of the Legacy to A B. 


(d). Butif the words had been,{ I grve to A. B. and ſuch of my Sons (4c. te cad 
as come to my Funeral 100 |. ] Inthat Caſe AB. ſhould have tolkanica $. 
only 50 4. The reaſon of the ditterence is evident ; for in the for- _— 


fi vero non om- 


mer Caſe the Legacy is given Diſyuuctively, but not fo in the nes firibi & ei. 


latter ; as hath been 

25+ Suppoſe a Teſtator in his Will faith,([ give 1 0l.to AB. and 
if be chance to loſe it, I give bim 10 I. mere:) In this ſhort Caſe, 
are three points: (1) Whether the Second Legacy be good ? 
(2). Whether the Executor may require caution - | the Legata- 
ry, that he ſhall ſo ſecure the firſt 10 /. that he may not be liable 
to pay him a ſecond 10 4. (3.) Whether in Caſe A. B. loſe the 
1© þ. twice or thrice, or oftner, the Executor be ſtill obliged to 
pay him 10 4. more. The firſt of theſe points hath irs ſolution by 
anſwering the ſecond and third. New the Law doth not war- 
rant the Executor to _— ſuch caution in this caſe from the 
Legatary ; to whom, it he ſhould pay the 10. more than 


ormerly ſtated and reſolved. i gloif wbid.de 
g4-4- 


once, the Executor is not obliged to pay a third 10 /, which re- (@) pide; 
ſolves the firſt point in the Afhrmarive. (e) mit 6quis 


26. A man dying Inteſtate, A.B. pretended as if he would 
take out Letters of Adminiſtration of his Goods : The Inteſtate 
died indebred 100 /. ro C. D. fo thar A. B. might legally have 
been ſued for it, if he had Adminiſtred to the Inteſtates Goods, as 
he pretended he would C. D, makes his Will, and therein makes 
F. G. his Executor, and gives 1001. to the ſaid A. B. ſaying with- 
al, that his Executor might eaſily fatisfie that 10097. to the ſaid 
A. B. for thatthe faid 4. B. owed him the faid C.D. the Te- 
ſtator 10 [. by reaſon of his AJminiſtration to the ſaid Inteſtate 
C. D. dies. After A. B. would not Adminiſter to the faid Inte- 
ſtates Eſtate, as he pretended, bur demanded the 1001. Legacy 
given him by C.D. The Queſtion is, Whether he ought to have 
it *It is reſolved in the Negative, becauſe it ſeems to contradict 
the main intention of C: D. the Teſtator, who gave him that 
100 l. as real Adminiſtraor to the faid Inteſtate, who owed C.D. 
100 [. But after appearing no other than a Pretender to the faid 
Adminiſtration, the 7m; the reaſon aforeſaid, excludes him from 
being a real Legatary to the ſaid 100 /. (f) 

27. A Teſtator faith in his Wilt , "That his Executor ſhall give 
his Lands ſituate in $. to A. B. and C. D. more than this 10 /, 
The Queſtion is, of what i t the words (more than this) are 
in the Legacy of 10/.roC. D? Ir is held, That by reaſon of the 


decem.%* glofl. 


mag.& mn.ibid. 


(OM4.L6 fdei 
commilſſa 4.) 
icem de Legat.3- 


liiz words, 


—_ 
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(ey) L. & Siclet” 
rus g\ofibid. 
de Lrg-4- 


(Glfir! 
"= dubium de 
Lcgut 3- 

" 


words, C. D. ſhall have the whole 10 5. and one moiety ofthe ſaid 
Lands deviſed in manner aforeſaid. (g) 

2s. A Legacy of 105. is given to 4. B. on this Condition , 
that he buy fecha Houſe of C. D. w hich is worth FO L. and give 
ts 7G. The Legatary A. B. oftrrs 50 {. for the Houſe ro C.P. 
L- will wt 41; ham under 12% 5. Q, 4 haher A. B. is obliged to 
gve the Loc f ku the Ravule, that 1o he may Cceliver it to 7 G. 
s cording to the Teiltarurs will and meaning? Its refo'ved in the 
Negative » But hc ſhall give the Tecſtators value and «{timare 
thereof, <iz 5ol. r F.G. (5). 

29. Suppole the "T'cltaror give the 100 [. that therewith tho. 
maycſt do ſumething for a third perſon , ſpecitying the perfoa 
and the thing which the Teſtator would have done. Thou de- 
mandeſt the 100 7. of the Exccutor ; he refuſeth to pay it thee , 
unleſs thou give Sccurity to do therewith what the Teſtaror re- 
quired. The refuſal of payment by the Executor is good ; thou 
ſhale not have the x 007. till thou give good Security to do there- 
with, as by the 'Tcltatoris cnjoyned. (5) And as in ſome Calcs an 
Executor may require Security from the Legatary ; fo in other 
Caſes, Security may be required from an Executor for a Legacy : 
As in Spencers Caſe; S. being committed to Priſon in Londen , 
was returned on a Habeas corpus cum cauſa, which was, That there 
is a Cuſtom in Londen, "That it « Freeman deviſe a Legacy to an 
Orphan, the Executor ſhall be enforced ro find ſufficient Suretics 
to pay the Legacy according to Law : And ſhew'd, That a Wo- 
man gavea Legay to fuch an Orphan, and returned the Will ; 
whereby it appeared, that ſhe was a Widdow, Inhabitant in Mzd- 
dleſex, but Free of London, and made the faid S. Executor , and 
deviſed a Legacy tothe ſaid Orphan ; but before the Orphan came 
of full age, the Executor was to have the uſe of the money z and 
alſo the Legacy was conditional , That the Orphan marry with 
the Executors afſent; and returned further, That for his refuſal 
to find Sureties according to the Cuſtom aforeſaid, he had been 
committed. Whitlock prayed his being fer at liberty, for that the 
Cuſtom is contrary to Law, becauſe that thereby he ought to find 
Sureries to pay a , where y he may not have Aﬀers, 
afrer Debts paid, when the time of payment ſhall come : Alſo ir 
is contrary to the Will of the party ; for ſhe would not have the 
Orphan to have it, but on ition, that fhe marry not without 
the Executors aſſent. Caria , The Return is, that he was required 
to find Sureties according to Law, fo as regard be had to Aﬀers , 
and the Condition, and the Will of the party. Coke faid, 
"Thar if they had prefled him to any other Obligation, than ſuch 
as conſiſted with Law , and the Will of the party, we ſhould 
afford relief. Whilock, They have not purſued the 
: ledged : 
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ledged : For the Cuſtom is, That he ought to be a Freeman, and 
the Deviſor was a Free-woman, and alſo Inhabirant out of London. 
Coke and Dod. It is good Aﬀers , for Homo includes both Sexes. 
Ded. In the Caſe of Prifage,a Free-woman is in within the Charter. 
Coke, So it is for an Apprentice in London. Coke and Dod. lf (he 
were an Inhabirant in BriFfol , it were not material ; for notwith- 
fanding that ſhe may be free: And a Procedendo was granted ac- 
yan. by 'P/ ; 


3 >. Suppoſe a Teſtator gives 5007. to one, 400 I. to another, Cain Rolkep, 


and 300 /.toa third. And after faith in his Will, That A.B. ſhall 
have as much as one of the Legataries. "The Queſtion is, What 
A. B. ſhall have ? Some have ſuppoled,that he ought to bave 5000. 
becauſe in the greater, the lefler is included : But the Law , which 
prevails in fuch caf*, is otherwiſe, he ſhall have only 30071. andno , 
more, becauſe the Executor being burthened with fuch Legacies, * 
ought to have it in his power to give which proportion he thinks 
fit; and becaule it is a Rule in Law, That in all doubtful Caſes 
_— to the quantity of a Legacy , the leaſt is to be underſtood 
(#). 


inherits his Son, and makes a ſtranger his ſole Executor,gives divers 
Legacies; and after in his Will ſays, That in caſe his Will ſhould 
hereafter happen by any means to be fo invalidated as to be pro- 
nounced judicially null and void , that thereby he ſhould happen 
to dic Inteſtate , that then however his full purpoſe , mind and 
reſolution is, That from fuch Adminiſtrator ab Intefato (whoever 
it ſhould happen to be) ſhall be given 100 /. to C. and 201 7. to 
D. and dies. After his faid Son doth commence his Action, and gets 
Judgment againſt the Will , which is judicially pronounced null 
and void; the Son obtains Letters of Adminiſtration of his Fathers 
Eſtate ab Inteſtato. The Queſtion is, Whether the Son be ob- 
liged to pay the Legacies left by his now Inteſtate Father ? Ir is 
reſolved in the Negative; for that not any thing now is valid (in 


31. A. B. makes his Laſt-Will and Teſtament, wherein he dif- ib.de Legat.z, 


fuch caſe) which related to his Fathers mind or meaning in the faid @) 1, aec Fidei 
commilſa. & 


pretended Will as aforefaid (7). 

32. To conclude, A Teſtator writ his Teſtament with his awn 
hand, and therein faid, That in regard he had found 4. B. a very 
faithful Servant to him , and that he» had done him many emi- 
nent Services, he defired to leave him , not by way of a Legacy, 
but by way of Gratuity, 100 /. which he would have his Execu- 
tor to pay him as a reward of his good Services. Now in truth 
A. B. was ſuch a perſon, as by Law was incapable of taking by 
a Deviſe. The Queſtion is, Whether A.B. may the 100%. 
not as a y, but as a reward for his Services aforeſaid? Ir is 
held in the Negative; becauſe it will be preſumed it was left him 

in 


(m) Cum $ j 
This & 4b. 
fs the 


- ble(s). 
Mil.a6 Blix B.A. al Lage neo by ker Wa 

ag in to 
Cn ets vera ponent 


hed to an Infant, to be ms; 
z1 years, if ficha di- 
ie poor or Adminifrae 
y e] z» and Il nor 
, in which if the Inhen jee 
full age. And as to the Pro 
ICI eneral , That the 


piritual Court , but be. 

» and therefore he prayed a Prohibi. 

t was ſaid, Thar if the Prohibition 

be allewed, the Legatary ſha!l have no remedy : But that was de. 


I ic d, 
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nied, for the party might ſue in Chancery : And after the Prohi- 


bition granted, the Court awarded a ſpecial Conſultation, quatenss 
non extendat ultra manus Executoris, © quatenus non agitur de Va- 
lidtate fatti, viz. the Grant aforclaid. 


es 


CHAP. 


XXII. 


Of Legacies relating to Debts,with certain Caſes in 
the Law touching the ſame. 


2. Hings 


in Attion, as Debts, are devifable by Will ; there- 
fore if the Teſtator 
Obligation, or a Contract, or 


ueath any Debt due to him on an 
like , the Bequeſt is good ; for 


—_— as alſo Counterpanes of Leaſes and the like , may be 
devi 


own name, 


only the 


nor enter 


fp _ ſue upon the Obligation in his 
t 


Condition broken upon the Leale , it 


there be cauſe; but he may cancel,givegſe}l,or deliver up the Obliga- 
tion to the Obli.or, or ſurrender the Counterpane to the Leflee G) (a) Perk. Set. 
And it is an infallible Rule , That whatſoever may come to the **7: 
Executor after the Teſtators death, in reſpe& of his Executorſhip, 

may be deviſed by the Laſt-Will and Teſtament of the "T'cſtator. 
Therefore a Teltator may bequeaih a Debt due i him, and it 

he doth not make the 


he who is his Executor, 
Legatary may receive it, in this Caſe the 


ary his Executor as to that Debt, and 
refuſe to ſue the Debtor , that fo the 
tary may compel the 


Executor either to recover it himſelf, and fo to pay it to the - 
tary, or to give him power to ſue for, and recover it himſelf in 


the Executors name : And this the 


Legatary may compel the Exe- 


cutor unto by conventing him before the Ordinary , and on pain 
of Eccleſiaſtical Ceffures to make bim a Letter of Attorney for 
recovery of the Debt to him bequeathed, in the Executers Name, 
in caſe the Executor himſelf doth not fue for it tur the |; 
* uſe, who cannut otherwiſe ſue the Debtor , becauſe he doth not 
repreſent the Teſtators perſon. Burt if it be ſuch a cauſe of Action 
as is altogether uncertain ; as, where a man hath an Action a- 
__- another for taking away his Goods, or for ſome Treſpaſs 
one the Teſtator in his life-time, or to compel another to make an 


—_— or the like ; ſuch Cauſes of Action are not deviſeable. 
Burfſuch things in Action, as Debts owing to the Teltator, and 
like, are deviſable by Will ; and therefore if the Teſtator beq 


a Debt to A. which one owes him, and another 1):br ro B. as Les 
ugh they be things in Aﬀtio 


facies, |, 


+ LHETE be Allers 


» 
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to pay the Teſtators Debrs, the Legatee may, in the Executors 
name , ſuc for the Debt , recover it, and retain it as his 
And when ſuch Debts are recovered in the Executors name, 


am 414 (;). 
Put. Conti, . * 2. Now the Law takes notice but of four ways, within the 

Circumference whereot all Legacies relating to Debts do fall : 
the Creditor bequeaths to one what his Debtor 
2. When he it to the Debror himſelf: 
, 3- When the Debtor bequeaths to the Creditor ; Or, 4. When 


WES 
maid 


y 4 yield his name (if need be) ro the Aftion (5). Yea, though the 
quantity were expreſſed by the Teſtator , yet the Executor is not 


t. 6s gas Teb- the ; as if he ſhould fay, [I would bave A.B. receive the 

(+ 47mm - oy 1001. of C.D. which be ewer me ; | yet even in that Caſe, if the 

Auhen. Nunc 100 1 cannot be recovered without Law, it ſhall be at the Exe- 

CURLS nn en Legataries coſt , and at the Legataries, not the 
XcCUtors 


On 
_ 


Every Bond or Obligation is both Attive and Paſſive, but 
in : 

De 
6 perſon ; Paſſive, when 
the Debtor to his Creditor what himſelf owes to the 
other. Berween for 


I 


b Teſtator nothing, then nothing is bequea- 
fruitleſs (4). 

' other hand, when a Debtor bequearhs what 

he owes , and the Legacy be given to the Creditor himſelt : In 

that 
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that Caſe it is very material to ſee, whether any certain ſum be ex- 
'd in the Legacy or not; for if there be, as when a Debtor- 
Teſtator faith, [1 bequeath to A.B. 10 |. which I owe bim: ] Inthat 
Caſe not ſo much a bare right only,as a certain ſum of money ſeems (41, tgari in 
to be bequeathed him : which reaſon a Lezacy of 10 will be mer Spy 
good to A. B. albeit the Teſtator owed him nothing (e). ; =, mp Rp 
6. But if there were no certain ſum expreſs'd by the Debror- 
Teltator ; as, if he had only ſaid, [/ bequeath ro A. B. what I owe 
bim : } It is a fruitleſs Legacy, if he owed him nothing {( f )Inlike 4 < rr 
manner if a Teſtator faith, [|] give my Wife what I bad with ber , 'S 
in Marriage, or ber Marriage-Fortion |: It he had nothing with her 
in Marriage, the Legacy fignifies nothing; yet if had faid, ['/ 
grove my Wife 1001. which I bad with her in Marriage, or for ber 
Marriage-Portion, ] though in truth he had nothing with her, the 
Legacy ſhall be good, and is worth 100l.(g). Or having had 
100 L. with her, thall in his Will ſay, | I give my Wife 200 |. which 
I bad with ber in Marriage, ] the Legacy is good for 200 þ. yea , 
though he ſhould therein refer himſelf ro the Articles of Mar- 
riage ; and add, [as is contained in certain Covenants of Marriage 
made between us : | The Reaſon is, becauſe the Law more conſiders 
the thing it ſelf when in rerminis expreſs d in a Legacy, than an 
ſafe Demonſtration thereof (6). Unleſs ir can be ſufficiently (we "y - 
proved, "That the Teſtator meant otherwiſe than he fpake, or that in fin. C. de Doe. 
he err'd in ſuppoſing that to be true which was not ſo: In which #** *g*- 
Caſe, the Legacy avails nothing, albeit a certain ſum were in termi- 4 1... c. de 
ws exprels'd by him (5). fall. cauſ. 
7. For which Reaſon the cy is not good in ſuch Caſe, un- 
leſs he certainly knew he owed nothing to the Legarary ; other, 
wiſe it is, it he ſuppoſed he did, when indeed he did not (4). And gawum. 9 55. 
the Reaſon why a Legacy given by a Creditor, is nothing worth , 
though the ſum be expreſled, it nothing be due to him : And 
uire otherwiſe in the like Caſe, it the Legacy be given by a 
Debtor: The Reaſon , 1 ſay of this difference is , becauſe the Cre- 
ditor is underſtood to bequeath only a Debt, Bond or Obligation : 
But the Debtor doth bequeath a certain ſum by name, er the very 
thing it ſelf expreſly. 
8. A Teſtator in his Laſt-Will and Teſtament mer alia, faith , 
[ Whereas I bave in my cuſtody a certain Inſtrument of Writing where- 
wm A.B. ftands bound mm the [um of 4.07 |. for the payment of 200. 
to C. D. I Will, That my Executor ſhall rejiore the ſaid Bond to C.D. 
or pay bim2,00 |.) After the Teſtators death, the Bond cannot be 
found among any of his Writings, nor any knowledge thereof 
poſſibly had : In this Caſe, Judgment was given againſt the Execuror, ,,, 
and he condemn'd in 2004, to C. D. as a goud Legacy ts him by |. «. tis. +7. dec. 
the laid Teltator (1). v7 
Kkk 9. When 


(g) Initir ibie. 
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9g. When « Debe hed, whereon nothing is due, the 
Bequeſt is fruitleſs, it the Teſtator believed itto be a good Debt 
albeit the ſum or quantity thereof were exprefled in the fame 
But if the Teſtator when he bequeathed ſuch Debr, knew there 

Or) ard. Decel., was nothing due upon it, the Legacy is good (mm). And although 

_ he who bequeaths a Band , bequeaths the. Debt contained there- 

fn) aurlh. 3. ;n (#) ; yer be that bequeaths to his Debcor the Silver Cup, or the 

mon like, which he hadot his in .pawn for 5. 4 doth not thereby be- 

Et 1. £4 queath him that Debrot 5 1. (6). The Reaſon is, becauſe there is 

Libreat Leger. nothing bur the Pawn or Pledge relealed, the duty and perſonal 
obligation {till remains. Note, that he who bequeaths his Debrs 
is underſtood to bequeath his Credits, that is, the moneys or what 
cllc is owing to him ; for Debes, as was before obſerved, are taken 
borh actively and pathvely : Bur in this fenle of a Creditors bequea- 
thing them, they are only taken actively. 

10. If a Teſtator bequeath ro A B. whatever C. D. owe him ; 
and C. D. at the fame time wrongfully detained the poſledion of 
certain Lands from the Teſtator : Theſe Lands ſhall paſs by the 
Deviſe to A. B. as well as the money which C. D. owed the 

(p) Thelaur, De- Teftator ; as bath been adjudged (p), not at the Common , bur 

_—_ Civil Law ; for it s more than prefumed, that at the Common 

Law fuch words, though in a Will not Nuncupative, but written, 

fqjDe Praxis. are not capable of being by any legal latcllet ſtrained to a Lati- 

{4 int 4 2227" rude of thatextent ; or, Whether he that bequearhs his Books of 

L #, tt. 4.06.5. Accampt , or has Shop Books, ſhall thereby be undcrſitood to 

- og bequeath the Debrs contained therein (q), as alſo the moneys in 

Airicen, & 1. qui the faid Books Calendaried by was of Accompr, and deligned for 

Mum toc i's Trade, as is likewite evident by the Civil Lay (r). 

7 = 1 1- Although the Bequeſt of a Debt is a Legacy, fo | 
avitis a Debt, and the Bequeſt unrevokes, yet the payment 

a Debt to the Teſtator in hs life-time extinguiſheth the Legacy 

| thereof formerly bequeathed by him : Not fo, in caſe it were paid 

LES 1 his Executor ſoon after his deceaſe (s). And this ho!ds true , 

'® albeir the Debt conſiſted in me certain ſpecifical taing , if ir pe- 

fr) Bald. in, riſhed in the . Teitators rime ; otherwiſe the Legacy is (1). 

| = rg '*- Likewiſe, the Tchtators giving an Acquittance to the Debror, doth 

te) L. #65 929 Cxtinguilh a bequeathed Debr (#). The reaſon hereof is, becauſe 

un ” x by all theſe ways the very fubttance ir felt of the Debt , which 

———5 "Ef was the thing bequeathed, is deſtroyed (w) ; yer here note withal, 

mo. _ That it a Teftatur __ a Dcbt, — _ be ay > 

- 1 , not with any mind of abating the Bequeſt, but fearing the failure 

24 or future [#5 nt of the Dibee. and (hall after keep this 

money by i ſelf , with ſore h1gnification therewith what money 

it was : In fuch Caſe, the Legicyy is good, —_—_— 

payment precedent 3 which holds yet more {trong, ia —_— 

eltator 
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Teſtator demands it not, but the Debtor himſelf comes and offers 
it, and with ſuch carneſtneſs as the Creditor-Tecſtator cannot well 
refuſe it. (x) And if afterward the Teſtator makes a Purchaſe with (x) Manticde 
part or all of this money which he ſo demanded , not with any C2nje4ulr.vol 
mind of abating the Legacy as aforeſaid, the Bequeſt remains ſtill ,,® 
good to the Legatary. (y) So that if I bequeath thee a cettain 
Debt, and afterward demand and receive that Debt, .and it ap- (1 nit1.64+;. 
not to what end, or with what intent I did this, the Legacy comnifh & did. 
of that Debt ſeems to be extinguiſhed, unleſs 1 pong the mo- $ gp 
ney , and ſet it aſide or apart - the deſign of the ſaid Bequeſt. (z) « Bald ubi. G@- 
And although whilſt the Teſtator lived , the Debtor were judi- 2743% 7 Alex. 
cially condemned to him on the accompt of that Debt bequeath- in kw. 9,1 4. 
ed, but nat paid, the Legacy will hold. (4) Or in Caſe the Te- (7) Alexibid& 
ſtator having ueathed money owing to him , ſhall receive 25s 
Goods in farisfattion of the ſaid Debt, or it be legally fo adjudged (4) L neporiin 
to him, and ſhall preſerve ſuch Goods, the Legacy ſhall nor be p*%e prey 
— «&s void, unleſs the Teſtator doth after alienate the Taid —_ pole. 
Goods. (i ) aus. Legar. 
I. 4. B. and C. D. are joyntly indebted in 1004. by Bond (4) (autiinic 
to E.F. who makes his Laſt-Will and Teſtament, and thereig be. n«.12.& Koman : 
queaths in this manner ; wiz. (What A. B. owes me I give to ]. G, 5304. 
and what C. D. owes me I grve to]. W.) in this it is ſaid, 
that the Teſtators Executor obliged to give the Action upon 
the Bond-to one of the Legataries, and the value of that Action to _ 
the other. (e) Which ſcems not over-conſonant to Reaſon, for © vlofing 
they both owed him but 195 Ayer the Executor after this rate fundus mihi.. 
muſt pay the Legataries 2007.” Beſides, in the ſame Law it is © 8% 
acknowledged, thatif the Teſtator after his Teſtament made, ſhall 
realeaſe one of the faid Debtors, the Legacy is void as to both the 
Legataries, becauſe the releaſe of one Joynt Debtor, is the diſ- 
charge of all the raft. (d) Which plainly implies there is but one (© GloTibid, * 
Debt in the Caſe ; and if that be bequeathed twice, it can be due 
but once ; the ballance therefore ſeems more equilibrous , if the 
100 I. were equally divided between the two Legataries. 
{13- A.B. makes his Laſt-Will and Teſtament, and therein ap- 
points his Executor to give C. D. 1007, provided that C.D. fur- 
render into his Executors hands a certain Bond or Obligation 
then in the,Cuſtody of the ſaid C. D. wherein 4. B. the Teltator 
ſtood bound to him the faid C.D. in 4.0/1. and dies. C. D. like- 
Vile dies before the ſaid Bond or Obligation is ſurrendred. The 
Queſtian is , 'Whether the Executor of C. D. can claim the faid , 
Legacy of 1004, Ir is refolyed, That jt the f:id Bond or Obli- 
gation were in being, and, in the poſſctſion of the faid C. D. art 
that time when the Teſtator made his 'Teſtament, and that C. D. 
« kacy of the; Cqatents thereof , his Executor ſhall not have the 
wi Kkkz Legacy 


426 | Of Legacies and Deviſes, Part III, 


Legacy of 100. becauſe C, D. performed not the Conditionof 

lurrendring the tid Bond or Obligation to the Teſtators Execu- 

tor ; and therefore could not tranſmit the claim of the Legacy 

to his Exeruter : but it it was not at that time in being,or not in 

the power of C. D. or that he were ignorant of the ſaid Deviſe 

conditionally bequeathed, there ſeems an impoſſibility impoſed on 

G6 tit IE Conditionot the Legacy to C. D. which makes the Con- 

nies: $i Gition void , and conſequently the Legacy pure and abſolute to 

HR C. D. whereby i becomes tran{miflable to his Executor. (e) The 

(4m Tt Teaon in Law is, becauſe a Legataries death before the exiſtence 

Er of « priible Condition doth extinguiſh the Legacy ; otherwiſe, 
where the Condivion is impoſſible. (f) 

14- A. B. was obliged to C.D. in 10 { abfolurely, in 20 7. con- 

dumally, and in 4c 1. at a day yet to come. C. D. in his Laſt- 

Will and Teſtament lauth, That whatever A. B. ongbr 10 pay me, 

I grve and bequeath to]. G.) and dics,in this caſe the 40 /. whoſe 

diy of payment was not then come, is not comprized within that 

L 6 fight Legacy to 7G. becauſe of that word | cwgbr; ] otherwiſe, if he had 

Fn — ſaid, | give to F. G. what A. B. oughtto pay me now vr hereaf- 

— \ 
« A. B. makes his Son and Daughter his Exrcutors, and doth 
Deviſe certain Tenements, Bondsand Obligations to each of them. 


o5 


Aker in his Will faith, [That be would bave bis ff x. all bis 


Debt: and Legacies, that ſo bis Daughter may enjoy ber Legacy 
entire, ts ber ſelf, and undiminiſbed.) The Queſtion is, Whether 
the Sn ought to pay all his Debts and Legaces; fo asthat the 
a4) Lanes te. Daughter may have her full and entire part and portion ? It is re- 
borigletis folved in the Afhrmative. (6) Yet underſtand it only as to her 


$ wn en hare” entire part and portion of her Legacy, not as to what ſhe might 0- 
ge therwiſe claim as an Executrix. 

16. A Teſtator in his Will appointed , That his Executor 

ſhould lend A. B. r00 1. for three years at two per cens. intereſt. 

Q. Whether A. B. is obliged to give ſecurity by Bond with fſut- 

hcxnt Sureties for repayment of the principal with the ſaid mte- 

reſt at the three years end ? Some are of opinion that he ought : 

But the Law un otherwiſe, and his own Bond is ient 

| (1). 

Ot 17. If a Bond or Debt by Specialty wy = ay or 

 —_—y the Executor is diſcharged, if he Aſſign the or Action to the 

new & & Legatary, albeit the Debror be infolvent; as thus A. B. makes 

Þoln hs Will , and C. D. his Exrecutor: In which Will he faith, I 

ive to my Colin F. Gthe Bond or Obligation wherein F.S. ſtands 

Eden 100 After he addsa Codicil , and therein for- 

bids the exating the 1001. of or from F. S. and moreover doth 

inthe ſame Codicil require of his Execuror C. D. That out of 


the 
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the Debr which NN. O. doth owe him he ſhould pay the 1.0/7. to 
his Colm F G. and dies. N. O. mentioned in the Cocicil is 
found Infolvent. The Queſtion is, Whether his Executor C. D. 


be obliped ro pay the full 1001. ro F. G. It is held in the Nega- 6) Gloin $. 
tive, and that the Executor is diſcharged from F. G. if he yield © 


him the Action againft N. O. though Infolvent. (&) 

18. A.B. owes the Teſtator 10/7. or a Horſe, the Teſtator 
doth bequeath the 10/1. to C. D. After the Debtor A. B. doth 
deliver to the Teſtators Executor a Horſe, and is thereby dif- 
charged of the 10 /. becauſe the Eleftion was in him,and the Lega- 
cy of 101. to C. D. is void. But ſuppoſe the Teſtaror had 

ueathed the 101. to one, the Horſe to another, and 4. Bihe 
Debtor having the EleRtion in him, paid the 10 4 to the Teſta- 
tors Executor, the Legacyof the 104. in that Caſe is good, and 
the Legacy of the Horſe is void. Er wice verſa. (I) Or 


that 4. B. didowe the Teſtator 1001]. who faith in his Will , M<< £4 


[That bow much money my Executor ſhall recover from A.B.ſo much 
I grve ro CD.) In this Caſe, the tary may compel the Exe- 
cutor to recover the whole 1001. for him from A. B. for this is 
no conditional Legacy ; becauſe, if fo, then the Legatary could 
not ſuethe Executor, unleſs he had recovered: the money from 
A.B.(m) 

_ 19. Debts by Bonds cr Specialties are not comprized in a 
general Legacy, as ft the Teſtator doth deviſe ro his Bro- 
ther the one half of his Goods and Chattels (except the houſe 
wherein he lives, left him by his Father, with all the things there- 
in) and make him his Executor of half of his Eſtate; and then 
deviſed to his two Uncles the other half, and makes them his 
Executors of that half. The Queſtion is, Whether all the things 
in the ſaid excepted houſe do belong to his faid rwo Uncles, or 
to his Brother: In this Caſe, we muſt diſtinguiſh berween the 
things which were in the ſaid excepted houſe ; for if there were 
any Debts by Bonds, Specialty, or the like, they are not compri- 
zed within the Exception made as aforeſaid , but do belong both 
bo the Brother , not asa Legatary, but as Executor of a moiety, 
and to the two Uncles as Executors of the other moiety ; but 


if they are Silver , Houſhold-goods , and other- things in the, Gi 
ſaid excepted houſe , they belong to the rwo Uncles as Executors & Glofiv..& 
of a moiety, not to the Brother, who is barred by the faid Ex. & Legua- 


cepton. (n) 
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CH AP. XXIV. 


Touching Eleflion in point of Legacies : To whom 
the Eleflion of a Legacy, expreſs d with 169 
much Generality or Dubiety belongs, whether to 
the Executor or to the Legatary; with certain 
Caſes in the Law touching the ſame. 


I. $ i os tho Raps Wha e Lo. 
gacy may be too general, or ing too generally 
expreſi'd, ond that in a threefold reſpet; as, 1. When it refers to 
ſomething that is underſtood by the Notion of Gena general:ſſi- 
mus; as when the Teſtator faith, [I bequearh ſomething to AB. ] 
this Caſe, the Legacy is vain and fruitleſs, becauſe the Executor 
NNE Wh x Go LE ng: On 
hen it to ſomething that is (if I may  fay ) ſub- 

ively too 4 that is, fuch a general as is made up of 
innumerable diſtinct Specificals; as if the Teſtator ſhould fay, 
by pane ny AB. ] In this Caſe alſo,the Legacy 
void, by reaſon as well of its ſuper-generality,as uncertainty : Or, 
3- When it refers ing leſs general, yet comprehenſive of 


DMAuner as 
Eleftion , whether the Executor or the Legatary ? 
common anſwer is, That he ſhall have it , tro whom 
the Teſtator by his Will, in the manner of bis bequeathing,diredts 
of the Legacy , in caſe he hath not other- 
mw the Eleftion. For Illuſtration : The 
Teſtator faith, C1 will that my Executor ſhall give AB. @ Horſe: ] 
There the Executor Elefts. Or thus, | wid chat A. B. ſhall bave 
s Horſe: There the Legatary Elect: But if the Teſtator direct 
the 


4 
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the Executative power to neither of them , then the tary fhall 

Ele, if the general Legacy be determined(as aforeſaid by Nature, 

and it be found among te Teſtators Goods or Chattels ; otherwiſe, 

the Executor Elets, as when the general Legacy is determined by 

ſome At of Man (c); for Inſtance, in divers Houfes which the © Grafl. _ 

Teſtator hath in the fame Corporation , and he Deviſcth one of ,-* 

them,but deſcribes not which ; otherwiſe if in divers Corporations ; 

for then it ſhall be underſtood of the Houſe in that Corporation 

where himſelf lived and died (4). (d) Graffibid. 
3- For the more tranſparent inſpection int» this matter, it is requi- 

fite likewiſe to be known , and what indeed is plainly inferential 

from the Premitles, that there may be and f! tly is ſuch uncer- 

tainty in Legacies as doth not deſtroy them, "This Eledtion, where- 

of we now ſpeak,confiſts in ſuch uncertainties ; But withal there are 

alſo fuch Obſgurities, Dubicties, and Ambiguities in ſome Legacies, 

as admit of nd Ele&tion, but only a Declaration, the Priviled 

whereof the Law ever entitles the Executors and not the Legataries je) ne Pracis, 

unto (4). lib. z.int.r. dub. 3- 
4- Note, Thar if a Teſtator hath but ewo things of the ſame __ 

kind, whereof he indiſtin&tly bequearhs one, the Legatary hath the 

Election ; if more than two, the Executor(f). And if the Lega- ©) ond 

tary having the Election ſhali delay it longer than need requires,the st«&io & 1 

Ordinary at the inſtance of the Executor may ſet the Legatary a 42% ks quis 

time, within which he ſhall determine his Election, on pain of ' uiſde Leg ts 

feiring his Election tothe Execuror (g). But if the Legatary happen (g)FranGri- 

to die before hisEleRtion, his Executor ſhall have it (+). — 
5- As itis a Queſtion who ſhall have the Ele#ton , fo likewiſe is Mancipiorum. 

ir a Queſtion what or which the Eleftor may El&. If the Ele. 5 9y%o® 4c 


T<cſtator, the DD. are much at variance in the point; ſome holding <*2*:,1. Cont 
that he may chuſe in that caſe the beſt of the Deviſed Eligibles ; p.p.qu=#:240. 
Others ſay, not ſo,but in medio confiſtis Elef#io ; Others diſtinguiſh & Charond. 
and fay, Thatin fuchcaſe if the thing Deviled be found among the "249%: 
Teſtators Goods he may chuſe the beſt , otherwiſe he muſt content 

_ himſelf with a Mediocrity (;). But the more received and ap» () ve Pren.tib.! 

proved Opinion is, That when the thing bequeathed is the Teſtators, py 

and he expreſly give the EleQtion to the Legatary , he may then —_— —_ 
chuſe the beſt (4). And where ever the Law fays the Legatary # de Legar 2, 
mult regulate his EleCtion , or take the mcafurs of his choice by a — ——aghithe ; 
rule of Meciocrity(/). It is not meant of an Election given by (1) Lul:.C.Com- 
the Teſlator to the Legatary himſelf, but to athird perſon for him, ©**<* bg4% 
who not chufing at all, the Law transfersthe choice not to the Exe- (1 cju orc 


curory but tc the Legatary (m)\ lib.2 3.cap 1., 
6. Where 
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6. Where the Law , and not the wed Þ caſt the Ele- 
Aion the Legatary , there and in that he may not chuſe 
te is inferiour co the beit, where there ave mere things than 
of the ſame kind , fubjeRt to the Eleftion (=). On the other 
hand, when the Eleftion belongs to the Executor, and the thin 
_— ly Deviſed be found to be among the Teſtators Goods, 

two of that kind, in that caſe the Executor may chuſe the 

{#) Lopot Jolie worſt of them for the Legatary (s). Yea, though the Teſtator 

than two , or many of the fame kind , fo as the 

Lagy wa ing inanimate , provided that that leaſt or 

worſt art her unprofitable , as Braſs Money 

Diana or yd Wines inftead of rich Canary. 

general Legacy, is of things Animate, then the Exe- 

ought to chuſe for the Legatary as not the beſt , ſo nor the 

16 have but at an equal diſtance berween them both (p). Bur if the 

be not of generals, but of ſomething certain and agg 

por ich of them the "Teſtator (be having many of the ſame 
ind) 


: 
l 


intended, is a New con/tat ; the Executor in that caſe may 

deliver the leaſt; becauſe now the Queſtion is not ſo much rouch- 

rm ing the Eleftion as the Declaration, which the Law ever gives tothe 

tr ds; * Executor; for Eletion refers to uncertainties , but Declaration to 
mw qond ik obſcuritics, as in the laſt precedent Caſe ( q ). 

——— 7. Suppoſe a Teftator doth bequeath a Horſe or an Ox to 4.B. 
which he will, or which be ſhall chuſe ; and he fuppoling an Ox 
only to have been given him in the Will, makes no other demand 
of the Exccuter of the Ox , who delivers it him accord- 
ingly. Afterward finding his error and underſtanding that he had 
it in his right ro chuſe ether = Horſe or an Or , demands a Horſe 
and reftores the Ox, "The Law is aj aint him, and leaves him in 

- - $550 this caſe without remedy (+), The Law is the fame in caſe the 
Executor by the Will, having the Eletion in himſelf , whether to 
ive him the one or the other , but fuppoling a Horſe only to 

ve been given him, doth deliver it to him according}y , and after 
ing his Error would remand it, and give him an Ox ; he can 


: to A. R. « Horſe or a Yoke of Oxen, 
and the Teftator hath neither Horie nor Yoke of Oxcn , nor 
that which he © bequeathed; yer is the Legacy good , and the 


Executor therewith; In which caſe the EleGtion as 
to the value of the thing bequeathed , whcther in the Executor 
- -—_ or the , may vary fas we formerly hinted ) according 
to the Teſtators words in the manner of the diſpolition it felt (7). 


And therefore if # man bequeath one of his Horſes to i B. 
not faying which Horſe; in this caſe 4. B. ſhall have the 
EleGtion, if there be more than one: But it the Legacy i 
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Red not to the Legarary but to the Execuror, as when the Teſtator 
faith, will rbat my Executor ſhall deliver A.B. one of my Horſes.) 
In that caſe the Executor hath the EleQtion , and may deliver which 
of them he will. 
9- If the Teſtator faith [7 give 101. ro A.B.r CD.) at my Exe- 
cutors choice , or as my Executor ſhall chuſe ; and the Executor 
ſhall after make choice of one of them,and pay him 10 /.he is dif- 
charged from the other. Bur it he will make choice of neither of 
them, each of them may demand the whole 10© /. as if the Legacy 
were given to him alone («); and then he ſhall be preferr'd in this £6 Tir. 
caſe who firſt Commences his Suit (w); In other Cafes who firſt ergy _ 
gets Judgment. , 'w) Bart, in dit. 
10. It there be a doubt and diſpute berween two perſons pre- **8* Kubr.ib, 
tending to the ſame Legacy,to which of them it belongs ; as if the 
Deviſe be to Thomas Stiles, withour other deſcription, diſtinction or 
diſcrimination of the Perſon , and there be two of that Name , of 
equal reſpe&t with the Teſtator, or bothalike , his Friends or Ac- 
uaintance ; In this caſe the Executor hath his Election to deliver 
< Legacy to which of them he pleaſe (x). Yet ſome are of Opi- (*)L. 6 quis @er- 
nion that in ſuch caſe the Legacy is void and null by reaſon of un- unde. © 6 
certainty (7): (y) Glo ibid. 
t 1. I Deviſe to A. B. my Dwelling houſe, if he doth not chuſe 
my great Meadow in Deles. This is all one as if I faid,l Deviſe to 
A.B. my faid Houſe or Meadow, which he will (z). Or as if I ſaid, (z) Leum ita © 
I Devis to him my Meadow, if he doth not chuſe my Dwelling. © 97** beg: 
houſe. In both which caſes A.B. hath his EleCtion (a). (a) Glo@ibid. 
12.1f the Teſtator faith that A.B.ſhall have of one of his Horſes,or 
that he ſhall chuſe one of his Horſes, which he will,and A.8.chrough 
a miſtake doth chuſe a Mare, he hath determined his Election, and 
though he repent of his choice and would reſtore the Mare , he 6G in 1 
cannot Chuſe again (5); as alſo becauſe Mares do paſs in a Deviſe of «vide legs. 
all the Teſtators Horſes (c). (JL Marian 
1 23- If aman having two Horſes doth bequeath oneof them, but #4e Legar.3.4 
it doth not appear which , in regard the words of the Legacy are ; was 
ngt directed either to the Executor or Legatary , fo as thence to in- _ 
fer unto which of them he intended the Election. In fuch caſe the 
Legatary ſhall have the Election; becauſe it being certain that a 
Horſe he bequeathed, but uncertain which , not ex himſelf 
at which certain Horſe he aim'd the Legacy: The Execifor ſhall 
not in this caſe interpret his mind ; for in all doubrful Caſes it ſhall 
be conſtrued in favour of the Legatary (4). qui docs. #. de 
1 4-A.B.Covenants with C.D. to convey him fuch a Field, or to £84 1 
pay him 5o{.which of the twaC.D. pleaſe. C.D.makes his Will, and 
therein gives to f. G. whatever A. 8. owed to him the faid C. D. 
and dies. The queſtion is, what 7. G. = by this Deviſe _ 
L rom 
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from the Executor of C. D. "The anſwer is, be may compel him to 
Commence an Action againſt the faid A. B. And as C. D. had his 
Ele&tion whether he would have the Field or 501. which Eletion 
(e) Glo iny. upon his Decreaſe came to his Executor: So now by virtue of this 
6 quis ab65* Deviſe that Eleftion ſhall be in 7.G. as the Legatary of C.D. (e). 
Linas, 15. A Teſtator having eight fax Oxen, faith I give them all to 
A.R. or 10 |. for cach of them, at hisown choice. A.B doth chooſe 
four of the Oxen,and doth demand 40 1. for the other four. This 


the may not do; for the Legacy of all the Oxen is bur 
1) laennew. © one [eSacy and therefore may nor be diced (f) Alſo the value of 
gloflia 16 ex 19 the Oxen is but one L-gacy; for which reaſon neither may that be 
to.4. de Leg®t.r- divided (gl, The Caſc is the fame, if a man bequeath 50 Gallons 
(yGlet iv. f Sack,or Five Shillings for each Gallon, at the Legataries choice ; 
he cannot divide the y, but mult rake it all in Sack, or all in 

Money ; Otherwiſe it ſuch Diviſion were Admiſſable, and the Te- 

ſtator ſhould give a vary ro Five A 

: choice, this abſurdity would follow, the Legatary might take Fi 

% tn ditgle® chilling, and one half of the Horſe(b). : 
Where the ſame perſon is both Executor and Legatee,and conſe. 

quently hath EleQtion to take as cither, yet he ſhall not take as Exe- 

cutor to the prejudice of other Legatces, nor as Legatee to the pre- 
judice of Creditors in their Debts; and therefore the fame thing 

that a Legatary-Executor ſhall make his Ejeftion of as a Legacy, if 


wrt unto 
ys EL & ſariafation of fach Debes (3) 


If a man Deviſe, Thar after his Debts and Legacies paid,his Wife 
ſhall have the Relidue of his Goods and Chatrels to Di e for 
his Soul,&c. And make his Wife his Executrix ; In this Caſe it is 


C9.10.474.47- 


" Dyer $77-467. 


(k) Oyer 343. preſume none of the Teſtators Goods or Chattels out of the 
cutor (as ſuch) till the Debs be paid. 
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CHAP. XXV. 
IWhen and how Legacies or Deviſes are null, or be- 


come void or voidable, with certain Caſes in the 
Law touching Rewocations. 


I, h ig Reaſon why Legacies and Bequeſts do fo often prove 
ineffeCtual, is not lo much becauſe they were originally 

mull, or became afterwards void or voidable by any thing relating 
either to the ſtate or perſon of either the Teſtator or the Legatary, 
or by reaſon of ſome accident hapning to the thing it ſelf bequeath- 
ed: but becauſe the Executor hath fully adminiſtred (as the Com- 
mon Plea is) and hath not Aſſets wherewith to fatisfie the ſame. 
When the Legacy is originally void, it is underſtood as nul ; when 
void by ſome ſubſequent A&t relating to the ſtate or perſon of the 
Teſtator, then it is underſtood as revoked ; when by ung re- 
_—_ the Legatary, then as forfeited ; and when by ſome fatal 
ident hapning to the thing it ſelf bequeathed , then it is under- 

ſtood as lo 

2. Now a Legacy or Bequeſt may be faid to be Originally nul, 
when the Teſtator is a perſon incapable of deviling at all, at 
leaſt, of deviling the thing deviſed ; or when the thing it elf 
deviſed is not yy CR or when the Teſtators manner 
of bequeathing or deviſing is altogether illegal; or when the 
Legatary or Deviſee is ſuch a as is not legally qualihed 
to take by a Deviſe. Likewiſe, _—_ Bequeſt is void or 
voidable by ſomething relating to the Teſtator, when there is juſt 
fear in the Caſe , or circumventing fraud , or immoderate flattery. 
It may be alſo by ſome kinds of errour or uncertainty. Allo by a 
ſubſequent or later Will, or by Revocation, Cancellation, Ademp- 
tion, Tranſlation; as alſo for want of Aﬀets. And whea the Legacy 
or Bequeſt is void or voidable by ſomerhing relating to the Legara- 
xy, it s commonly either by reaſon of ſome incapacity in his perſon 
to take by a Legacy or Deviſe, or by reaſon of ſome injury done 
the Teſtator by him, and high enmiry berwixt them ; iy endea» 
vouring to conceal, (ophiſticate, ar ſuppreſs the Will, or to obtrude 
and ſet up anvuther initead thereof, ng it with fallaty ; or by 
refuſing to do ſome pofſible and le thing incumbent by 
way of charge on the Legacy ; or by an unwarrantable afſuming 
ro himſelf by his own ority,and uſurping on the Legacy with- 
out the Execurtors licence, t,or delivery thereof ; or by a total 
failure of ſome Conditioa annexed to the Legacy ; or by the 
Lll 2 Legataries 


ee 
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fa) Viipar. 
Cap. 7. 


(6) Lf five fa: 


milias. £quireſt. 


tac.poſl. 


(1) Lf quers- 


Legataries own waver and voluntary refuſal thereof ; or laſtly, by 
the Legataries death before the Teſtators, or before the Condition 

rtormed , or before it otherwife becomes due. Finally, the 
Lomas or Bequeſt becomes vaid, in reſpe&t of the thing it ſelf be- 
queathed, when by ſome providential and fatal accident without 
any negle&t or default in the Executor , the thing bequeathed doth 
either totally periſh, or is decay'd, as that it becomes uſeleſs and un- 
profitable. 

3- Sch as 2re inteſtable, are thence legally difqualified ro dil: 
pole of any thing by way of Legacy or Deviſe; and who they 
are, appearFelſewhere {a). Teſtimonts made and Lepacics given 
by fuch , are void originally ; *n4 fuch as are originally void by 
realon of any deft in the Teſt wor , that defet ceahng ſhall nor 
be priviledged with any ſubſequent Ratification (6). ' A Teftamento 
ad Legaturn valet Argumentum. An Original defe&t in the Teſta- 
tor will make the Teſtament zn4 all the Contents thereot detect 've 


wade refts, allo(c). 


(4) TL its Tafti- 


4 It the manner of the Diſpoſition of a Requeſt or Dc viſe be 
Hlegal, it renders the Bequeſt originally null ; as when the Teſta» 
tor wholly reters his Wil therein ro the pleaſufe of his Executor 
or anyother perſon, as if the Teſtator ſhould fay , [ I make ſuch 
my Executars as my Son ſhall think fit :) Or [I grve 101.10 whom 


tai # Je hare, [oewver my Executor ſhal pleaſe)(4 ). There are ſeveral other ways 


Joſt. ultima vo- 


luntes non de bet 


ex alieno «rbi- 
trio pendere. 
Beret Rube, in 
daA.1L 

(e) Lo. in prin. 


whereby the manner of rhe diſpoſition may be illegal, and poſſibly 
the more in regard of that vaſt extent and latitude of words, 
which the Law allows Teſtators in making Wills, and bequeathing 
Legacies: No words, or language, or ſigns almoſt but may ſerve 
for a » provided that they be bur ſenſible and intelligible(e). 


Commun.Leg. ® Inſoruch, that though the Teſtator ſhould quite hold his peace, and 


aris C, 
Ln. L. 6Jei 


commiſſa.in prin. znter 


f.4e Leg Acer: fond not this of the Teſtator 


Conl.z oem. 7- 
x 


() Lazu de 


Legn1AL& in 


Epiſtola Ade 6- 
dei commit & (eg 


Meant, de Con- 
je vulvol Ls. 
£4t. 1.46.1 $. 
(g) $Noftrs. 
Initde 


(+) Ubi ſfapra. 
cap.6. 
(6) Jaſon in 4. 


Sed & froeravir. 


Learners &. de 


Ro 


but nod thee a Legacy , whether he can ſpeak or not , or whetaer 
thereunto or not , the Legacy is good (f)). Under- 
ing berween ſleep and wake, 
berween ſenſe and no fenſe , but when by his nod he makes an in- 
telligible GGgn of his mind and intention ; rhe reaſon hereof is, . 
becauſe the Law more favours a Tcſtators Will than his words 
) 

) 

5- If the thing bequeathed be not legally deviſable , it is a void 
weſt (5). Or it the thing deviſed or bequeathed ceaſes to be 
the Teſtators, either by any voluntary a& of his own, or there- 
unto compelled by ſome t neceſſity , the is extin- 


guilhed (s). Likewiſe, it by the Teſtator the thing bequeathed 
be in its very ſubſtance and body ſo changed into another form, 
that it is not reduceable ro its priſtine ſubſtance: Ia ſuck caſe 

, that the Teſtator hath alſo altered his 
Legacy is yoid ; otherwiſe, in caſe it may again be 


it will be 
mind, and 


rec aced 
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reduced to Its former ſhape and faſhion ; (4) for by the diflolution ®) Bertini. Ser 


and change of the thing bequeathed into another form, and by ——— 
the Teſtaror himſelf, the Law preſumes his mind and intent to be Legat1 C. 
changed alſo. (7) | cn 

6. Although the thing bequeathed be deviſeable , yet if the () LSciay ab 

Legatary be incapable, and legally diſqualified ro rake by a Devile, CIOS _ 
the Legacy is as void in effect, as if it had never been bequeathed: 
Now as one contrary is il|ultrzted by another, fo by obſer ving who 
are the perſons qualificd to be reſtable, you may infer who are the 
illegatable ; and as all are teſtable who are not by Law ſpeciaily 
prohibited, fo all may take by a Devile, whom the Law hath made 
no ſpecial proviſion ag :inſt. 

7. Every Legacy given by a Tecſtator, circumvented by Fraud = 
to bequeath the famc, is void : (mm) This is not to be extended 205 002 0m 
to that kind of Fraud, which is known and underſtood by the Teft.%& Li #.4e 
Notion of Delus Berus. (n) And albeit Fraud, ſpecially in the T e- —_— 4 
ftator himſelt, in reference to his Will, be not to be preſumed ; (6) quis aliq.reft. 
yet the Circumſtances may be ſuch, as will render the ſuſpicion —_— -—_ 
thereof very Conjeftural , which with ſome Adminicular (gt. iz " —_—_ 
proot may ſerve to invali4 the Legacy , ſpecially if Natural editog. aliencr, 


Aﬀcction, Picty, or Charity fall not under Conlideration in the — an yy 


Caſe. 

8. Likewiſe, if the Legacy were, as it were extorted from the 
Te<itator, or ocing under a Fear did give the fame, it is void. (p) (p) Bart. in 1 fin. 
Here (as in ſeveral other Caſes , purpoſely omitted to ryarty, 
prolixity) the Law makes many Ampliations and Reſtriftions. 

If there were at the time of bequeathing a fear upon the Teſta- 

tor, it could not be (as it ought) Libera woluntas. Yet under- 

ſtand, it muſt rut be every fear, or a vain fear, bur a juſt fear, 

that is, ſuch as indeed without it he had not made his Teſtament hs 
at all, at leaſt not in that manner, nor given ſuch and fuch Lega- = Ara 
cies. A vain fear is not enough to make cither Teſtament or jedicar. 
Legacy void : (9) But it muſt be ſuch a fear as the Law intends, — 
when it exprefics it by a fear that may Cadere in conftantem wi- Dileus De iis 
rum ; (r) that is, ſuch a fear as may produce fuch terrour as to = =: 

* cauſe a well reſolved perfon, ſpecially in his ſicknels and weakneſs, (tGlofin cum 
to do what otherwiſe he would not. Now a lefs fear will ſerve -—— +—ogg (pon 
toterrifica Woman in this Caſe, and fo the Law underſtands it (,; 1. «x hoe. 
(s) But each of theſe muſt be well proved , otherwiſe they do edifto.$atiens- 
no prejudice either to the Teſtament , or anything © therein Oh = 
queathed. (:) caul fune. 

» Inordinate, Importunate and Immoderate Flatrery de- OIIINY 
ſtroys alſo the diſpoſition of a Legacy given to the Flarterer , or as.+3.& JaſSi- 
any other by his Sycophantick Sollicitations and Procurement , Bu Megoch. 
ſpecially it fear proceed ſuch Flattery; (#) and Fraud accom- 


panied 
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1») Sichard. is 1 panied it : (w) Orin Caſe the Teſtators underſtanding be bur lit- 
oC. 6 quisret. 111 the : (x) Or more efpecia)ly,it ſuch immoderate 
——Y Flatt —— have the chief care of the Teftator 
_- ——_ in his 6ckneſs, as his Wite, Phyſician, or the like : (7) Or in caſe 
(5) Wolia ibid. there were a precedent Teſtament made by the Teſtator : (z) 
| —— rr», 0 apgeradrd perſon much in Debe 
- = ). In all (pecially i is, wherein immoderate Plattery, 
yy (s ——— ſhall invalid a Teſtament as well as 


the name of Black-acre ; erring not in the Subſtance, but only 
in the Name of the thing deviſed : In this Caſe, the Devi- 
ke ſhall have 


the Name _—_ — to bequeath a Horſe, he de- 

vileth a . _—_— ny bo 

Names Appellative of things are innumerable, being ever fo called, 

and of natural Conſtitution, as Houſe , Horſe, and the like ; and 
therefore an Errour therein is as injurious to Legacies, as an crrour 

in the very Body or Subſtance of the thing it ſelf dev.ſed. Bur 

the P names of things being only ſuch as are meerly acciden- 

tal, given or i by them , are mutable, and may be 

changed by men, fuch as Long-acre , Black-acre, and the like ; 

therefore an Errour therein only doth not prejudice the Legacy 

nd 7 pos (b) Butif the Errour be in the Name Appellative, the Teltaor 
& Gloffabid. faying , I bequeatha Horie, when he int an Or, the Legacy 
is not good; no, not of the Ox, albeit his intention thereof 

(< Glaſfibil. were evident (c). The Law is the fame , in caſe the Errour be in 
vebroed. the ſubſtance : _ thing p_ * as if the Teſtator intending 
£. quodiews to bequeath 5 7. ueath his W hite Mare. (d) Such an 
Lao hed tu Errour i as deſtructive > Legacy, as an Errour in the Name Ap- 
- an pellative thereof, (c) or as an Errour in the Perion of the Legata« 
ry, which is as prejudicial to a Legacy as either of the other; whence 

it s by ſome, that Faccb was not de Fare his Father 

Iſaac's Heir, but Eſau, becaule by an Errour he miſtook Faceb tor 

his Son E/as, thereby erring mm the very Perton of the Legatary, 

and in the very Body and Subltance of the Perfon he meant and 

imended:; The beſt falve in Law (nor wading into the Myſtery 

of Divine Pre-ordinarion) tor this is, That Zac did not altoge- 

ther 
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ther err or miſtake in this matter; but doubted only, in that he 

faid, The Voice is Faceb's Voice , but the Hands are the Hands 

of Eſau; whence it may well be inferr'd, that Jacob , and nor 

Eſa, was de jure his Heir ; for though Error in the Perſon of the 
y, of in the Body or Subſtance of the thing Bequeathed 

doth viciate the Legacy , yet a bare Dubitation or Hzfitation 

doth not (f). And as touching an error only in the Quantity (1) Glob. min. in 

of the thing Bequeathed , ſuch error doth not prejudice the Le. ®% | quoriens. 

gacy, at leaſt not ſo as to invalidate the ſame; for if the Teſta- 

ror intending to Bequeath 20o /. doth either ſpeak or write but 

104. the Legacy is good for 20 /. or intending to give only 10 /. 

ſays 201. it is good only for 101. (g). Orif 2004. be written in- {£596 m45: 

ſtead of 100 Pi is good only for 100 /. that is not according to 

the ſcription, but according to the Teſtators intention (5). And as (4 wi. 

thus it is in Quantities Numerical, fo alſo it holds in Quantities 

known and diſtinguiſhed from the other by being Quorative , or 

indeed more properly Quantitative; as if a Teſtator intending to 

Deviſe all his Manhon-houſe, doth cx himſelt only by the 

one _y or third part thereof (;z). Likewiſe Error only in the (5 Jan. in L. qui 

Quality of the thi veathed, doth no more vacate a Legacy , Jam © de 

than doth Error in wantity, provided the Subſtance of the Le Linn 

thing be not alſo miſtaken (&) : But an Error in the Qality of the Frror is quanti- 

Legatary , where ſuch Quality was the Final Cauſe of the Le- {155 ove <oncinua 


y Moving Czuſe (mw); yea or an (w) L. falls 
Impulfive Cauſe, if it be net by way ef Grades honadath the Snot 
Legacy (#). gg 
11, Uncertainty is another Impediment to the validity of a Le- (») Sikhard. in 
gacy, and will make it void (s), unleſs by a ſufficient proof you a 0 bored 
ny ny ye — : inty ; ſo that if the (0) Grab. That 
Teſtator bequeath a to a one (not naming any body ) =. $ 
as ſhall do ſuch a thi Ctr thing; ) this Deviſe is good 00 1 = 
" to him whoſoever firſt perform the Condition before or after 
the Teſtators death. If this Uncertainty refer to the perſon of 
the Legatary, the Legacy is void (p); unleſs he who at firſt was 
uncertain doth afterwards by ſome future Event become certain (q): C0719 Þ 
As if the Teſtator- ſhould fay; I give 100 /. tro whomfſocever re b. Dubiis. 
ſhall make my Son fit for the Univerſity. IF it refer to the thing 'VI*® 1 qui 
hed, and proceed of Error, it's viſible by the Premiſes in © i Bare 
what Caſes void or not; if it proceed of too much Generality of 
the words of the Bequeſt, the Executor is diſcharged it he give a 
thing to the Legatary ; if it proceed of worcs too Genera! relat.r:g 
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( | 
') Zal. Wb... toan ihcal thi veathed, limited not ſo much by Nature- 
_s —_ a way ry as rom or the like, the Legacy is void (r). If 
Alex. & angel. it refer to Number , Weight, or Meaſure, the Bequeſt is unprofi- 
+ Tres table, becauſe never (o little is enough in that Caſe (5), unleſs 
(+) L nummis, Bequeathed ro fome certain *y which means may be Re- 
& de Leg» pulated, and fo reduced to a kind of Certainty. If it refer to 
the Date of the Teſtament wherein the Legacy was given, when 
- $5 44 there are T'wo fuch Wills in Diſpute, neither is (7) , unleſs 
Adria. rol, one of them be in favour of the Teſtators Children , or to Pics 
Uſe: ; in both which Caſes the Preſumption of Law affirms that 
Will (where T'wo are in Being) which makes for either of them 
SE bs _" (s). But if both the Wills of the fame Date relate the one to one 
lecund. rebut. & of them , the other ro the other ; in that Caſe the Teſtament 
Sicherbin Lult wiich reſpetts the Teſtators Children ſhall be preferr'd (w); and 
Cat» ty yer this Uncertainty doth not alway invalidate a Legacy to Piows 
de Conjett wi, [ſes where there is no other Will of the ſame Date in the Caſe; 
Vol W415» or it the Teſtator Wills , That his Goods ſhall be Diſtributed 
| [| without other words] the Law firmp';cs the fenſe, and interprets 
is meaning, to have it Diſtributed amc::g the Poor (x). It is pre- 
, the Law means where the Teitator dies without lite. 
inty doth ſeldom ariſe from any dubious Expreſſions 
uſed by the Teſtator ing- to the of the Executor or 
, in both which Caſes both Will and Legacies are yoid re- 
y— ively ( 5); But it may often happen where the Teſtator hath 
(9) L. in rempes. more Friends than one of the ſame Name, bf equal Degree to him, 
Ar and Reſpet with him, Brothers or Siſters Children, unleſs he add 
in#.& $.tncerds forme DiſtinRtion, or other Circumſtances make it evident who he 
inſt. &s meant or intended ; or unleſs it may (as was before hinted) be re- 

4% duced toa Certainty by ſome future Event (2). 

12. Again, a _ or Deviſe may be void by the Teſtator 
making a latter Will and not inſerting the ſame therein, Likewiſe 
the Teſtators voluntary Alienation of the thing Bequeathed is an 

(0 L rem legs» aftual Revocation thereof (a). The Reaſons are, becauſe the Law 
£7. Sin ters: thence preſumes the Teſtator would nothave his Executor burthen. 
6)L.womex ed with the Redemption thereof (5). As alſo becauſe a Revocation 
wrem 71 the Law hath as much force to Revoke, as a Diſpoſition hath to 
PITT" iſpoſe (c). Er Comtrariorum cadem eff Ratio. The = effte&t rv 
Rngen void a Legacy hath Cancellation, or when the Teſtator him- 
LIM ſelf, or by his order, doth totally Cancel the Legacy ; yet if a Le 
Lakous. de ly» pacy given to Pious Uſes be found Cancelled , and it appear not 
whether the Teſtator or any other by his direftion did it,the Law 
f@. wi it to be done not wittingly and willingly, but snconſul- 

Te do 9® 1s andanadviſedly (4). 
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A'Le gacy or Deviſe may alſo be made void by Ademption , 
which is a taking away of the Legacy by the Teſtator expreſly 
in Fat, orin ion of Law. And this Ademption may be 
by the meer naked Will and Pleaſure of the Teſtator, without 
any Reafon ſolemnly given by him for ſo doing. (e) And in a Co- 
dicil he may make an Ademption of that Legacy which he had bes (e)1 6 jure ©. 
fore Bequeathed in a Will ; As thus, viz. dp 4g 
14 A.B. of London being bound for York,makes his laſt will Leg. 
and Teftament before he begins his Journey, wherein he appoints 
C. D. and E. F. to be his Executors. And commanded, in 
Caſe he ſhould happen to dye at York , they ſhall give F. G. of 
that City 100/. to bring his body-to London ; and it any Money 
of rhat 10491. were left over and above the Charges of ſuch his 
Funeral , F.G. ſhould have it. The fame day A.B. makes a Co- 
dicil, and therein deſires his Executors, That in caſe he died at York * 
or on the Road, they ſhould cauſe his Body to be brought back 
to Londen, and there buried by his Wife and Children. After the 
Teſtator dies either at York or on the Road. The Executors cauſe 
his Corps to be brought to London, and there Buried as he ap- 
pointed in the ſaid Codicil. 'The Funeral coſt 60}. F. G. de- 
mands the remaining 40/. the Law will not give it him, becauſe 
inthe Codicil there is an Ademption of the Legacy exprefs'd in 
the Will, and a Tranſlation thereofto the Executors implied in the | 
Code} oe M 
15. In Cafes doubtful the Preſumption ſhall not be for an 
Ademption ; (g) therefore where other ConjeCtures may be had, 
ſuch umprion ſhall ceaſe : For which Reaſou, if the Teſtator (41 1.156 4«- 
gives his Houſe to one, and after in the ſame Will give the ſame bu &. de «dim 
Houſe to another ; it ſhall not be Conſtrued, as if he would take 15555, Btin 
the Houſe from the firſt , but rather that he would have them £ 6 Legaz i 
both Collegataries, unleſs there be very pregnant proof of the 
Teftators intention to the contrary. (5) Otherwiſe if a Teſtator (b)Glo6. inl, 
doth Deviſe a Houſe to A. B. and after give the ſame Houſe by CO 
Deed of Gift to C. D. in this Caſe the Deviſero A.B. is Extin&t. Or & Baldin 1.Co- 
if after he buys the ſame Houſe of C. D. and dies, and 4. de- _— 
«mand the Houſe , he cannot Recoyer i , unleſs he can prove rug. Pup. 
that the Teſtator by a new Declaration of his Will intended he $>* 
ſhould have it. (7) Likewiſe if a Deviſed Houle be pull'd down , 4, Gg(ca ;v1 
and another built by the Teſtator in the ſame place , the Deviſc is cum ſervus in de 
void, unleſs it can be proved that the T<ſtator intended other- *4im-Leg 
wiſe (&) | ”, (k) L.6 ira legs 
16. The effect of an Ademption may alſo happen in defect & 9e legar.r, 
of performance of ſome Condition charged on the Legatary ; but 
a Condition depending mcerly upon the Teſtator him!c)f works 
no Ademption, in Caſe ir be never performed. "The Rea- 
M m m ſons 


=. 
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Choi | 6 
Ee Voodkins the Legacy had before its "Tranſlation, unleſs.it be 


fors in Law are,Becaule Tuch a;Condition,, x. jcat,, ſhall be 
onderſtood, "as if the Diſpoſition were gure and Emple withour any 
Condition at all; as allo becauſe ſuch a Condiian is not held 
as a Real Condition , but rather as the counterfeit thereof. For 
Inſtance, ſuppoſe the Teſtator in his Teſtament faith , [1 WA 
that A.B. ſhall bawe 20 if I {o order * in my Codicil, or of he 
dab what I ſhall there Appoint biyn.] The Teſtator dyes wahour 
rs fo 4 Ire, far es = rs no- 


thing therein ited by him tor A. B. to do; he ſhall have 
1 L. 6quk irs the 20 {. notwithſtanding ſuch Condition, for the Reaſons afore- 
a gies wid. ©. (aid (7). 
de haved. fnftic. 


17. Another way whereby Legacies become void, is when the 
Teftator takes them'from one,. and gives them to another, which 
the Law calls Tranſlation , and which is more than a bare Adempti- 
6# thereof; for this doth only rake it away, but that doth not only 
ſo, but gives it to another, or takes it from one thar it may be given 
to another, or takes away one thing that another may be given; ſo 
that Tranſlation iſcth in it Ademption and Bequeathing (m). 
[What I gave to 4.8.1 do givecoC.D. Itisa T' 100 to C.D. 
unplying an Ademptiontrom A. B. } 

8. This Tran ion may be four ways , as cither from one Le- 
gatary to another , or from one Co-executor tv another , or from 
one thing to another, or from a pure, ſimple, and abſolute Le- 
to a Conditional one (=). And it carrics with jt the fame 


foch a Condition as is inherent in the perſon of the firſt Legatee : 
Asif = Merchant-Teſtator ſhould give in his Will 500 1. to his 
Son Fobu then in the Straight: upon this Condition, if his Ship 
ſhall fife arrive from the Straights. Afﬀter he rakes this y 
from his Son "Jobs, and by way of Trenſlation _=__ his Son 
William ut home without any Repetition of the-faid Condition , 
and dies. In this Caſe, and norw thitanding ſuch Conditivna were 
not repeated in the faid Tranſlation, yet the Law implies it, and 
William cannotclaim the 5051. till the Ship returns. Not fo,in Caſe 
the Condirion were inherent in the perſun of Fobs the firſt Le- 

ce ; as f the Teſtator had ſaid, [1 give my Son 7 «bn 500 4. upon 

is Condition that he come home ſafe in my Ship from the 
Straight.) In this Caſe the Law will not imply the Condition as 
repeated in the Tranſlation to 1am, which was neccflary in the 


Gio ibuis cad P3110” of *cf” (s » 


nally ; In this Caſe the Houle is not duc to A.B. corn, 
els 


% 
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unleſs the Teftator had exprefly © added witha!, that he would 

have'him' to have it purely, and withbut any Condition.  ( þ) Or (p)6Glo in 1. 

if a' Teftator in his Will give A. B, 1004. andin bis Codial-go {mx gon 

in which Codicil he faith, "That he would not have his Executor & eod 

to give him more than 5o /. In' this Caſe, there is an Ademption (Pit gloT& 

of 50 1. from the Legacy of 100 /. given to A.B.(q) hg ow 

' 20, A Teſtator ſaith, 1 give my Houſe to Fohn Styles, and. 

my Ground to William Styles ; after in the fame Will faith, CWhar 

E gave to Siytes, my Will is to have it taken from him] And fo 

it doth not appear, from which Styles he intended: In this Cale , 

the Deviſes are due to both the Sry/es:For if he had given a Legacy 

to Styles , and no Evidence of which Styles , the Law would 

have been, thatit is due to neither ; and therefore by parity it ſhall 

in the other Caſe be due to both. (. Ps” | ns =o 
21. A Gill gives 100 /. to his Dqughter, ſaying withal , adim.Legar, 


That if ſhe will not marry with 4. B. it ſhallbe taken from her, 

and given to him, and dies. "After the Daughter alſo dies, and 

before ſhe was capable of Marriage , or qualified for conſent there- 

to : In this Caſe, the Legacy of the 100 /. is not tranſlated from (+) L.ancidue. 

her to A. B. becauſe the Tranflation here ſeems to be threatned © 9 panics. | 

Nomine peng ; and where there is no fault, there ought nat ta be jetutr.vo).rs, 

any puniſhnient (5) * e14.3.99.2.% ali 
22. Legacies may be alſo void or voidable by reaſon of the 

Incapacity of the Legatary to take by a Legacy or Deviſe , and 

this may happen ſeveral ways. Generally whatever incapacitates 

an -Executor for an Executorſhip, hath the ſame effe&t on a Le- ( Glo inl.4: 

gata COP (r) But more particulary, if capital and dur | A 

gri Enmity happen between the Teſtator and the Legatary, *x prricir.eod. | 

that alone by the naked or tacite Will of the Teſtator , that is, > ch 

without any ſolemn or expreſs order from the Teſtator, is. an tir, .nu.z. 

Ademption in Law of his Legacy ; but if they happen to be after 

reconciled, the Legacy returns to its priſtine vaiidity , becauſe, _. ._. 

every mans Will is Ambulatory (fo the Law phraſesit ) to the UaHl deits att 

very laſt moment. The Law is very clear in this point , (#) *indign. 

which tacitely fo underſtands ir. (w) Yea, this hoids true, albeit 7 52 5300® 

the Teſtator himſelt were the firſt cauſe of the difference between (#)L4 #de 

them ; (x) becauſe it isthence inferred, that he hath changed his jyonLegn 

mind : Yer the Law is not in this point without its Reſtrictions; «. us. 

for it will not hold in all Caſes, fp:cially where the Tegrtary (Glofin 1, 

hath deſerved well of the Teſtator ; nor ſhall every light offence b_ T old 

intervening work this Ademprion. (3) But a criminal Accufation its $ non folum. 

will amount to this capital Enmity : (z) And therefore if the DO ——— 

Legatary ſhall accufe the Teſtaror of ſome capital Crime, he is «in Lfliog, 

underſtood as his Capital Enemy ; and conſequently the Law >= og 

implics an Ademption of his 'Legacy. (#4) ' Likewife the Law (a)tvid. 


mmy2Y tacitely 
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taciely implics the fame, in caſe the ſhould tacitely 

(6) Roffinl 6 commut a Treſpaſs on the Teſtators Wife (5), which is no leſs 

Mo Tidet y, froe in the Theory as to matter of Law, than- common in the 

Jelonie Liars, Prafiice as to matrer of Fat. Likewiſe if the Teſtator be- 
mz. ee = queath t» his Wife , and ſhe play the Whore, ſhe forfeirs her Le- 
& oli Comme. gacy (c). : 

mor in 642%.  2.3-By the way obſerve, T hat an Executor is not deprived of his 

de bdei. & bers. Execuorihip by intervening Enmity between him and his Teftator, 

in 11.4 dei as the Legatary is of his Legacy ; for albeit whatever invalidates 

qt weg*. nn Exccurorſhip, is equally fatal ro a Legacy; yet this will not 

hold wice verſe : For put the Caſe, That the Teſtaror makes 4. 

and B. his Executors, and bequeaths to 4. 1007. Aﬀeer there a- 

riſes very grievous Enmir; betwixt the Teſtator and A. the Co- 

executor and Legatary alſo: For which reaſon the Teſtator reſolves 

making another Will, and to take from 4. whatever he had 

ven him. And having accordingly begun ro make fach ſecond 

|, dics before he could fnifh the ſame, or therein ſay any thing 

us to A. Whereupon A.as one of the woCocttatenens Lega- 

1 Gloftin Les farics, claims both a moicty of the Teſtators Perſonal Eſtace , and 

penned de »dim, the Legacy of 1001. alſo. The ſtion is , Whether he ſhall 

Leger patio *®; ave both ? It is anſwered Negatively, He ſhall have a moiety 

Coter wes of the Perſonal Eftate, but not the Legacy, becauſe a Legacy may 

eeapur Tr9a®- be taken away by the bare and naked Will of the Teſtator, that is 

= ved Lap. by his Will tacitey and wichout any folemn Formulities: Bur the 

£ 6c 


1. "_ 2.4. Add to this, "That in caſe the Legntary ſhall after the Te- 


Cotrentin wn ye lofeth his Legacy le). Likewiſe if he ſhall Surreptitiouſly 

Ls qui com m0 his to Teſtament, and conceal the fame , he loſeth 
2 n— the Legacy therein bequeathed to him (f). Or if he cancel the 
ad eg Cor de Teſtament , his Legacy is loſt (g). Or by his own authority, . 
_—_ without the Executors cenſent or delivery,ſhall uſurp the poſſeſſion 
&) toon tub. of whatis bequeathed him : In ſuch ca'e he forfeirs his right there- 
dhandin 641, wrto (6); unlfs the Tftaror himfelt licenſed bim fo to do (5) : 
——_— Or that he had it in his poſſeſſion at the tinie of the Teſtators 
"_m=_ death, there be Aſſers fufficient to pay his Debts: In which Caſe, 
DIES he may lawtully retain the thins bequeathed ro him , without the 
oo & td. Exccutors telivery the:eut (4): Or when he is as well Executor as 


09s —_—_— Lezatary (1): Or laſtly , when the thing is bequeathed to Pious 
CE SEES. homme ore he Bihar, tote 
AGUrnidiiy 2. un r garary urvive t 

Rm—_—_ cy el actodu (®). Otherwiſe, #nd if it be not conditio- 
_— nal, nor made payabic at a furwe time «-r12in , it will be due im- 


(m/ Tae © mediately upon the Teftators death (o'. 1 herefore if the Lega- 
Caula.cop 45. (4) Lb prft i quunde bits. leg ad — (0) Lanighcun igitar. Cdecautolicad, 
ay 


— 
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tary dye before the Condition performed, or the day of payment 

be corae, the Legacy is loſt (p), if that time were limired not to (p) £- incercidia, 

aday certain but uncertain (q). Otherwiſe , and the day be cer. $4 © 

tain, though the Legatary dies before it comes, the Legacy ſhall (q) L. dies. incer, 

accrew to his Executors, for in that Caſe the Legacy was due at ** © 46 

the Teſtators death , though not payable till that day certain be 

come (r). Burt if the day or time be altogether uncertain , the ()L. cedeve 

Legacy is then as if it were conditional (5) : And the breach or non- _ a 

accompliſhment of a Condition ;'in it ſelf lawful and poſſible , (+) Di&.1. dies 

doth either ſuſpend or extinguiſh the . As to that fre. nw. 

quent Condition relating to Marriage , ſo commonly annexed 

ro the Execution of a Legacy, it is not i inent here to inſert, 

That albeit a Condition abſolutely againſt Marriage , is un- 

lawful ; yet not fo if it be only againſt Marriage with ſuch or 

fuch a perſon, or with ſuch kind of perſons; and therefore the 

Condition is good, if the Tefſtator gives his hter 200 4. un- 

der this Proviſo , That ſhe marry with a or a Mer- 

chants Son, otherwiſe the Legacy to be void: In which Caſe, if 

ſhe marry fiſt with a Merchant,and after his deceaſe with another (t) Man. de 

who p 4 a Merchant, ner a Merchants Son, ſhe ſhall loſe her Le- ts 
gacy (r 3 

' © 26. Laſtly, The Legacy is but equivalent to a Cypher by volun- 

tary waver and refuſal of the Legatary, declaring his diſfent there- 

unto; as allo by the actual and total deſtruction of the thing 

it ſelf bequeathed ; for if neither the Quntity nor the Qua- 

lity thereof can a » the is void (#). Hence it's, wr. 6 6c.$. 

That the Bequeſt of a Debt is void, it thereof be made * 4 leg. 2.& 1 

to the Teſtator in his life-time ; otherwiſe if after his death it be 4s eg. . T% 

paid by the procurement of his Executor (). But if the Te- cm pot $. ge- 

ſtator himſelf doth exa& the Debt, the Legacy thereof is extin- $5, ** 

_— (x). Otherwiſe, if paid to the Execucor, by whoſe de- (») L. 6 quod 
ult if any other thing bequeathed doth Periſh , it ſhall be no NINE 

loſs ro the Legatary () ; nor any loſs to him, in caſe the Lega- tem cory< rates, 

cy be ſomething in general, as a Horſe or an Ox, not ſaying 5d 4 & 

which ; or in caſe the Legacy conſiſt in Quantity , as ſo many & 4 a 

Buſhels of Corn , not ſaying of what Grain , or in what {y) Paul. de aft, 

Garner or - Granary : In which, and other like Caſes, the CO 

Leg > not void , albeit the thing ſo bequeathed ſhall utterly icg. :. 1. ng 

per! ; 2 £9.40 rir, 
Upon Evidence in Treſpaſs, the Caſe was, A. made his Will ©5inomd & 

in writing, and thereby deviſed his Lands to E. H. and her «vpliu. $. x. © 

Heirs ; and afterwards lying fick , becauſe the ſaid E. H.did not jet mt 

come to viſit him, he » That E. H. ſhould not have any Kino & Simp- 

pw his Lands or Govds: It was the opinion of the Cours , wav Cu Gan: 

it was no Reyocation of the Will, being but by way of Abe. ubi fupens 


a 


 ————— 
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Diſcourſe , and not mentioning his Will: Bur the Revocation 
e words, that he did Revoke his Wal, 
not have any of his Lands given her by his 


Lands Deviſed by Will to one , and after a Feoffment thereof 
arts M1 made by the Deviſor to another; the ſaid Deviſe is Revoked by ſuch 
| Feoffment. As in the Lord Bearchiers Caſe, touching his 


| dieth ſeiſed of the Land, 
yet hereby the Teſtament as ro this Land is Reyoked. To this pur- 
poſe ſuppaſe L. ſeiled of Land, Deviſfeth ir by Will ro B. and after 


makes a. Feoffmens of this Land to Cand going to Seal it faich, #14 
not this burr my Will? whereto anfwer is made, No. Then (faith 
the Deviſoc) 1 will Seal it, and © did accordingly; alſo a Letter 
of Atorney w make , whictr was made only in part of 
the Land. And in this it was agreed to be no Revocation 
(2) Gallas of the Will for the reſidue of the Land wherein no Livery was 
Po made { 1 
PX Rovecaics i fficieer to Null a Written Will, and 


therefore if a Teſtator doth bur fay (ſpeaking cam Animo non Te- 
Sands quead bee) of bis Will that he bath made in Writing, That it 
ſhall i it is « Revocation thereof. Bur if the Que- 
ftion be axked of one that hath made his Will, Whether he huth 
ill make bis Will? "Though the Teſtator ſhould anſwer in the 
| IP Aran. > 
a Verbal Revocation may Nult a Written Will, that 
" , yet © Verbal Affirmation will not make guod a 
that in it elf is void ; for neither a Verbal nor an 
other Declaration by any Inſtrument in Writing whatever, can af- 
firm « Diſpolitionmade contrary to the Rules of Law : And there- 
fore where a Deviſe of Land in Wrifing is made to A. B. and his 
Heirs, if the Deviſor furviving 4. B. ſhall after the Deviſces death 
ey, nn the death of A. B. bis Will is, 
4.8. bis Heirs ſhall have the as abſolutely as A. B. him- 
ſelf ſhould have had it if be had lived ; this Declaration will not 
vr is confrm the Devile. 
En. adtby & Note, By all the Juſtices, upon an Evidence to a Jury in an Eje- 
CE & Gione firma, Thatif a man hath a Leaſe, and diſpolcth of it by his 
Sidvd W UL and afterwards furrenders it up, and takes a new Leaſe, and 
ad mce fer dieth ; That the Deviſee ſhall not have this laſt Leaſe, becauſe 
Gd. 169,114. ths was « plain Countermand of ls Will 


CoD A Feme Sole was Seiked of Laniin ent by her laſt Will, 


bites wie. && — Deviled them to FS, iy Fee and afrerwar took the Deviſee tQ 
wagh ibid Huband, and daring the Coverture ſhe Courtermanded her Will, 
' faying, 


mm 
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laying, 'That her Husbang ſhould not have the Land, nor any other 
Advantage by her Will. It was a—_ upon , great deliberati- 
on, that it was a Countermand of the Will, the words being ſpoken 
after Marriage; for the making of a Will is but the Inception 
thereof, and takes not Effect till the Devifors death. And indeed this 
very Intermarriage is a Nulling of the Deviſe , inaſmuck that the 
Heir of the Woman, and not her Husband , thall have the Land ; 
for a Feme Covert hath not any Will,. it being in the Judgment of 
Law ſiubje& to the Huabands Will. 

One Deviſed Lands to his Siſter in Fee, and after made a Leaſe 
to her for Six Years of the, Lands to begin after his Deceaſe , and 
delivered ,it t0,a Stranger to the uſe of his Siſter z which Stran- 

"Aid not deliver it to her in the Teſtators life-time, and ſhe 
fuſed, and claimed the Inheritance. ln this Caſe it was Rc- 
folv'd, becauſe the Deviſe and the Leaſe made to one and the ſame 


Perſon, beginning at the ſame time cannot ſtand together 4n one Mich.s Jec.. tn 
and the ſame Perſon, That it was a Countermand of' the Deviſe. ©3.Couk and 


Bur it was there Agreed by all the Juſtices, That if the Leaſe had 
n 


bern made to any other than the Deriſee , they might fland to: Guputas 


ether, and the 
Vill as to the Inheritance, but only during the Term. The fame 
Caſe is put in other words little different from. the former, T har 
where .one Deviſed his Land unto F.S. in Fee, and 1 years 
afrer he made a Leaſe to the ſame F. S. for 60 years, to begin 
afrer bis the Deviſors death, and delivered the roa Stranger, 
who did not deliver it to F.S. until after the death of the Deviſor, 
and the Deviſce never agreed to the » bur after the Deviſors 
death claimed the Land by the Devwſe ; This was held to be a 
Ceountermand of the Devile. But it was y_ That it the 
Leaſe had been made to a Stranger, it had no Revocation ; 
for the Term. And it was alſo . Agreed, That if the Leaſe had 
been made to f.S. to begin preſently , or afterwards at any time 
in the Deviſor's life-time , that this had been no Revacation ; for 
then it alſo might have ended in his life-time, and fo might have 
well ſtocd and confilted with his Will. And therefore if a Deviſe 
, beof a Mannor to ore, and after a Deviſe of a Leaſe thereof be 
by the Deviſor made to another; this is no Revocation for the 


ſhould not have been a Revocation of the **8*A>"ibie. 


Reſidue (1). By theſe Premiſſes it is evident , *That of Deviſcs (1)Cra.ibid. 


there may be Revocativns by Law Implied , as well as by the 
Deviſor Expreſſed ; grounded on this Rule in Law , That any A 
or Thing done, or words [boken by the Teſt ator after the Tettament 


made, that doth alter , and is mconſiſtent with all or part of his (+)Co4.01& x: 
Teſtament before made,is a Reyrcation of iter of that part there- g,, tm 


of that is ſo croſſed and altered (2). 


In an Ejecione Firms upon Evidence to a Jury, It was Re- 347% 
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Sony Revocation of the Fee , but only during the Eſtate 
If a Man poſſeſſed of a Term for 40 Years, Deviſe the ſame 
to his' Wife, and after Leaſe the Land ro another for 20 Years , 
and dye ; that Leaſe is not a Revocation of the whole Eſtate,bur 
only during the 20 Years,and the Wife ſhall have the Reliduc by 
the Devile. 
Ir a therefore,that a Legacy may indire&tly, and by impli- 
cation Revoked, as well as directly and expreſly; alſo in part 
as well as in whole; and the Will may ſtand where Legacies in 
that Will do not. 
But here Note, That Revccations in general are not. favoured 
in Law ; for which Reaſon he that will Null or avoid a former 
Will by Revocation, ought to be furniſhed with very good and 
ſufficient proof for that purpoſe (1 ). 123 Ln Bon 
A Deviſec of Lands is made to a Wife in Recompence of her $ 5- Dyer.z 10-34- 
Dower, and after ſhe brings a Writ of Dower, and recovers her fi Jum 
Dower ; by this the Deviſe aforeſaid becomes void (z). Likewiſe the p1.. , 
Deviſe of a Rent to the Wife in recompence of her Dower , 
is good : But if ſhe bring Dower and recover the Rent, it ſeems) ©*9**-*37 
the Deviſe is void. Her acceptance of the one is a waiver of the 
other (3) (noon 
In a Replevin upon Evidence given, the Caſe was this 1. I#- burton & Criſpe. 
was Seiſed of the Lands in ſtion, and of divers other Lands; 
and by his laſt Will Deviſed all his Lands and Tenements tro A. 
IW. of London in Fee. After which he made a Feoffment in Fee 
of the ſame Lands which he had deviſed to the faid 4. and when 
he Sealed the Feoftment, he demanded and faid , will not this 
hurt my Will? To which it was Anſwered, That it would not: 
And he faid, if this will not hurt my Will, | will Seal it, and 
then he Sealed it, and a Letter of Arturney to make Livery : 
The Atturney rade Lin ery in ſome of the Lands,but notin the 
Lands in Queſtion ; afterwards the Teſtator died. It was faid , 
"That the Feoffment was a Revocation; for if the Teſtator had 
| faid, That this ſhall not be his Will, then it had been a plain 
Revocation , and then the making of the Feoffment is as much 
as to fay, That the Will ſhall not ſtand. But it was anſwered, 
and Reſolved by the whole Court, "That it Appeared, That the Mich. 29.F1.ia 8; 
mind of the Teſtaror was, That his Will ſhould ſtand ; and res al 
when he made the Feoffment, this wasa Revocation in Law ; geb. 33.3 4-vid. 
and here is no Revocation in Deed; For he ſaid , If this will Owen 75.the 
not hurt my Will, 1 will Seal it: And although that the Artur. *2* Cocanaghs 
ney made Livery in part, ſo as the Feoffment was perfect in and (eftaments. 
part) yet for the Lands in Queſtion, whereof no Livery was 
made, the Will ſhall ſtand; to a Will may be effectual for 
'Nnn part, 


Of Legacies and Deviſes, Part Ill. 


part it may be Revoked ; and the Courtrold the Jury,. 
[hat this was their Opinion, —— ingly. 
* The Caſe in Chancery was this, C.E. the Teſtator, 1 5 Fac. made 
bis Will in — and Deviſed Legacies to Charitable 
Uſs, and to R. and IF. his Brothers, viz. ro one Tool. and to the 
other 1500 |. and other Legacies to his Kindred ; and made his 
Wife his Executrix, and appointed his two Brothers to be joyned 
with her as Executors in Truſt for his Wife; afterwards 22 Fac. 
he ſent for ſeveral Perſons ro come to him ; when came, they 
demanded of him, What Friend he thought beſt to be his Ezecutor, 
and to ſee his Will performed ? and whether he Truſted any Perſon 
more than his Wife ? He Anſwered, That his Wife was the fiueſt 
Perſon, and therefore ſhould be his Sole Executrix. Being then mo- 
ved to give other Legacies to his Father, Brethren, and Kindred 
He Anlwered, He would not leave them any thing, but bequeathed 
to I. S. his God-ſon 35s. And being*Requeſted by his Wite to give 
F him a greater Legacy ; He Anſ' » Thou knoweſt hs wine on 
doeſt ; do nor wrong thy ſelf, 30 5. is Mony in a Poor Bodies Purſe : 
And the Teſtator ſpake theſe words, Anime Teftandi, ultimam wvo- 
lantatem declarandi. And all this was fer down in a Codicil: And 
the firſt Will and the Codicil was proved in Communi forma. Whe- 
ther this Codicil was a Revocation of the en tothe Two 
Brothers, was the Queſtion, It was reſolved both bythe Civilians , 
and by the Judges of the Common Law, That it was not a Revo- 
cation of the Legacies Their Reaſons were, Becauſe there was an 
Abſolute Formal Will made in his Health, and there being no Speech 
made b him of his Formal Will, nor of the Legacies thereby De- 
viſed, Anſwer to a Doubtful Queſtion ſhall not take the Lega- 
cies away before Deviſed : And his Anſwering, I will not give them 
any thing : Upon ſuch Doubtful Speeches to Nullife a Will adviſed- 
| ,, ly made ſhall not be permitted, without clearand perſpicuous Revo- 
ry, Eyres Cation, or words that do amount to ſo-much : And thereupon upon 
& Eyre Cale. this Opinion of the Civilians and Judges, the Lord Keeper Decreed 
Cre.1. Par. 37-& 1+. Legaciesto the Brothers,the Codicil having made no Revocation 
Hugh. Abc. verb. vg 
Wills, &c. of them. 


One that had a Term of years in Land, Deviſed that A. his 

Son ſhould have the uſe and profit of ir during his life , and after 

that it ſhould go to his Eldeſt Son, and after to any Heir Male of his 

(x) Cro. 3. 230. Body, and ſo unto divers others to keep it in his Name to make 4 


—_ Perpetwity ; It ſeems to be a vaid Devile ( 1). 
+. mp Devidea wo Superſtitious Uſes, are void (4). 
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The Deviſe of a Remainder to a Perſon or 10N Not 419 

effe at the rime of the Deviſe , is void, though afterwards they 

come w# eſſe: otherwiſe it is of a Remainder deviſed to a Corpore- 

tien begun before the Head thereof be choſen (1). (1)Hob. 42. 
If one Deviſe his Landto his Wife for her life , and after ro the 

uſe Refforum haeredum ſecundum evidemiam,without more words ; 

this (as to the Remainder) is a void Devile for uncertainty , and no 

Averment can make it good (2): (2) Bulftr. 2.3. 
One that had a Daughter and a Brother, Deviſed his Land in 

this manner , viz. 1 deviſe my Land to my Right Heirs of my 

Name and Pofterity. It was held, That neither the Daughter nor 

the Brother ſhquld. take by this Deviſe , but that the ſame was 


void (3). . (23)Mo.caſe x 182+ 
A Deviſe of Goods to an Executor is void, and he ſhall have the 
Goods as Executor, nut as Deviſee (4). (4) Ander. 1.22, 


Regularly as a former Will is in ConſtruQtion of Law Revoked 
by making a later Will : fo alſo may a former Deviſe be over- 
thrown by making a ſubſequere Deviſe cither in the fame or a 
later Will, if they are fo nt to each other , that both can- 
not conſiſt rogether; and therefore if a man Deviſe Long Acre in 
Fee, or his White Horſe (having but one of each) to A.B. and after 
by the ſame or another Will doth Devilſe the ſame to C. D. This 
later Deviſe will overthrow the tormer (5). Otherwiſe, where | hen en 
there is a poſſibility of Conſiſtency and not any dire&t repugnan- rtow.;49. 
cy; and therefore a man may Deviſe his Lands to one and his 
Heirs, 2nd »{ter by the fame Will Deviſe a Rent out of the fame 
to another and his Heirs; or may Deviſe ſeveral Eſtates of the 
fame Land, as to one for life, to another the ſame in Fee after that (6) Cr0.1.16, 15, 
life (6). 37- More cat: 
If a man Deviſe his Land to his Son and Heir in Fee-ſimple , or "Y 
to a Stranger for years, the Remainder to his Son and Heir in Fee- 
ſimple, and after the Deviſors death the Heir refuſe the Eltate 
Deviſed him by Will , and claim the Land by deſcent ; by ſuch 
Refuſal by the Heir the Deviſe to him is made void. Bur if the 
Deviſe were to the Son and Heir in Tail, the Remainder to a 
- Stranger in Fee, in that caſe the Heir waving the Deviſe, cannoc 
claim.it otherwiſe than as the Deviſe, which he wav'd, preſcribes 
and appoints it (7). —_—y b 
If a Teſtator doth receive or releaſe that Debt which was ow- ns 15. : 
ing to him, and which he had Bequeathed to another by his Will, 
ſuch Receipt or Releaſe is a Countermand and Revocation of that 
Legacy, whereby it becomes void. 
Where a Feme Sole deviſed Land to a man , whom ſhe at- 
ter Married , and died , it was held, That her Marriage with ,,.. p 
the Deviſce was a Reyocation of her Will ($ ). INotwith- CRT 
Nnn2z ltanding 


462 


Of Legacies and Deviſes. Part 11 


{1) Plow 34%. 


(2) Dodr.Eng, 
Lavyrr 38, 


(4) Perk. So. 
$67 ,568. 


(4) Flow. 344- 


ſtanding if ſhe ſurvives her Husba nd, and dies unmarried , the 
Deviſe which by her Will he bad made to any other chan to her 
Husband , will become good again ( t '. 

One to whom « Pack of Waal is Bequeathed, which the Teſta- 
tor after converted into Cloth, whereof he dicd poſleſt, ſhall not 
RE ado tes Mihipaned 

where a 
oF Grb beg Lone bocemes & eb eber bis Ex- 
ecutors can have no pretence to them ; yet if there be a Devile of 
Land to one for Life , the Remainder to another in Tail, andthe 
Deriſe for ſe dye before the Teſtator, the Deviſe of the Remainder 


7 es $ood(3/) 

Lands or Goods be made to the Wife of ſuch a 
_—_— as A.B. who after dies, and ſhe tharries with a- 
nother man, and in the li 
of C.D. and after the Deviſor dyes without any alteration or re- 

er ty vat oy oe 


afhrmance of his Will, In this 
dents this Deviſc 


holds good (4) 


of the Deviſor becomes the Wite 
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Certain Poſitions or Aſſertions of Law fer the better 
underſtanding of 'rhis Szbjeft of Leyacies and 
Deviſes, with certatn mixt Caſes touching the 
fame. 


I. T* the words of the Legacy be doubtful or ambiguous, the 
mative inducing the T<ftator, or the caule of the Legacy is, 
ſpecially to be inſpected (#). | | uzorem. if. de 
2. In Caſes doubtful, whether the Legacy be given abſolutely or L4g4 3- 
conditionall y,it ſhall be preſumed as Pure, Simple and Abſolute,rather 
than Conditional G). : Ry Is 
3- In a Legacy doubful as to- its value, for want of fore diſcri- tis. b.in $.cum 
minating deſcription thereof by the Teſtator, that which is of the i.) we dared. 


leaſt _— _—___ the Legatary (c).- "R _ my 7-5 
4 Likewiſe in all dubious Legacies, as to the Quantity thereof, . g|o(ibid. & de 
the leaſt is generally to be underſtood (4). Leger - A 


5. A doubtful Lge relating to Goods , ſhall be underſtood of bd $. cum 
ſuch only as the Teſtator had at the making of the "Teſtament, for 0 _ le 
the clearing whereof, the Law caſts the onus proband; on the Lega- (e) L.6 ind de 


a Gude NE 
6. Where thedoubt ariſes from the Teſtators words,the ambiguity: g, de.nu.z. verL. 
ſhall be interpreted in favour of the Legatary (f'). rem & Teſt. C. 


7. In the interpreration of Legacies the common of Speech © *r*): 
more to be conddere, chanche exatt propriety NS wards (2) Coupe. Yo. 
- Alot tors d meaning is more tq be conſzdered 5. tit-2. naw 43. 
than his words (hb). wh P 28 of | H— 
9.The Teſtators words are to be underſtood rather as hethought, 7p omme mg 
that as he ſpake or writ, that is, the effgct of the Teſtament is guid- jeg, 
ed, governed and over-ruled more by the 'Teſtators opinion, than as 6) Glemin. liz 
| things are inthemſe]ves (;). & in. quo lo- 


1 0.When theTeſtators worgs of begueathing ſeem to interfere one — —— 
with another, the latter words ſhall for the molt part prevail (4). Yet ® Glo mia 7 


not always ſo;there are ſome Caſes wherin. Contrartum verum eff (1). tibiae Leg: i, 
* 11. When the Teſtators mind and meaning is' nat as intel};gible 9 Glofl. mag, 
as it ſhould be, hold his words before the Glaſs of the Law to make jun 
it is as viſible as it may be; the Law is the beſt, and indeed the only F 
Iaterpreter in all Gch Cates. þ -» * * : | = ' 


« 2 


CN 6 13. An 


Of Legaries and Deviſes. Parc Hl 


(m) L fin Tell. ſtarors mind and meaning may rationally be pi Fo For 

Edelogun Lo - es, The Teſte ah [Le 101,04. v without the words 
Be groen. 

3- ' Words of the Preſent /Tenſe uſed in the of a De- 


12. 
_—_ q Vile, are ever to be lumited to the time of making the 'Teſtamenc 
ied. © a Logs (®) R ; oaks b Implication 14k 

14 Legacy ma as well as y expreſſi- 
(#) Rub. is 1, pa- 07; and a Devile may be as well inferr'd from the Teſtators intention, 
ver flium. © de / as from his verbal Diſpolition (0. ) 


Leger. 4. 
_—_— ; god "he Tell clue bad id in bis Wille 


Legs. 4. not left ur uncertainties (p.) 
16. Words ſpoken by a Teſtator ay CEE exmand 
unto, or interwoven with words g « Legacy , dotior 
pare. 4. 34 © * Wild Condition 8s thence ' 
de Lego. >. (9. 

17. A Condition of Non-alienetion unnexed to « Deviſe is not 
to be exrended-t© fuch an Aliertaton, as is abſolutely neceſfary 
end unavoidable , but only to ſuch as is meerly veruntery 
LE Gedaghc 4, C+) 

1s. A Condition annexed to a , doth nee 
make it — as if the Teftator ken «> Ar A. B. 
(90. bas verbs. his Executor , ſhall after lay, I give F.G. 1001. it A. B be wy 
END” Extvator (:.) 
19, Pronouns Relative (as Who, Which, or the like) j 
(1) LStichan. © with a word of the Future Tenle in a Bequeſt , do imply a 

—_—_— ; as thus , The Teftator faith, {That A. B. who 
ins, quod fa. ſhaft ty Exbcuror when I dic, hall give C. D. ploy which 

NE Ng. Cf 4 B. be my Bxecutor, he hall give C.D: 


Kerr, Hilfe Mie) 
a day uncertain ſet for the payment of a Legacy, 


\ aq Pal 
G) he & the Tir th choughs 


ay away mndee 2*Cordkion'is anderficnd:as 
pride, given under the contrary condition (z). As if the Tefſtator faith , 


————_ Þ, ſhall not have 2004. i my Ship which 1 expe home 
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ſhauld chance to periſh ia the Sea.] In this Cole 4. B. ſball have 
100 /. if that Ship ſhall fafe arrive. 

25. The Legatari-s Legacy .is nor tranſmiſjable ro his Execugors, 
if he die before the accompliſhment of the Condition thereunto 
annexed (4). * 

26. Every Condition relating to a Legacy ought to be under-' 
ſtood ſo, as may admit a pothbility of both Exiſtence and Non- 
exiſtence (b). 

27. To find out the mind of the Teſtator , and to reach at 
the very truth of the meaning, reſpet muſt be had rather to 
the time of his making the Teſtament, than to the time of his 
death (c). Polk of | | 

23. The Teſtators meaning in all probabiliy., -is'beſt- jnterpre- 
table by refleting on kis-ulual madegand common cyſtor of {ſpeak- 


tion of Rebus ſic ftavtibys (2) 

Teſtators Will ought to have ſych due Conſtruction, 
as may enure rather to the validity than nullity of the Diſpolitions 
therein made by him (f). 

31. To prevent the. inutilicy of ſuch Diſpoſitions made by 
the Teſtator, he ſhall be preſum'd (if poſlibly the Caſe will bear 
it) to have in his thoughts what is not contained in his words 
(s) 

. 32. A:Legacy. of Releaſe or Diſcharge to-Debtors , is not ex+ 
tenfive to other than were. Debtors at that time when the Teſta- 
_ yr made; unleſs the Teſtator expreſly bequeath it other- 
wile (5). : 

33- To the payment of an Annuity. bequeathed in a Will, it is 
"37774 if-the laſt year were but new)y begun when the Legatary 
died (5). 

34- In Legacies of a periſhab/e nature. or quality, that interpre- 


(d) 
_y All Diſpoſitions made by a Teſtator, muſt be underſtoed un- Hes. $6 dual 
30 e.T 


. tation ought to be made, which may, beft prevent the deſtruction 


or pejoration of the thing bequeathed (&). 

44 Impoſhbility deſtroys a Legacy. Underſtand it of fuch 
a Moral ay wang 6 as ,was- ſych ab-evitio, and not of ſuch as 
=__# by Pott-fact of. the Executor that ſhould pay the 


36. TheBequeſt of |a Debt to be due at agday yet to come , is 
good to the Legatary, though the day of payment comes before the 
day of the 'Teſtators death (1). | 

37- The onus proband; doth not lie upon him , who hath the 
Preſumftion of his fide, and ſuch Preſumption as is nor dif: 

ved or whoſe contrary is not proved; and therefore if the 
: T'eſtator bequeath the ſame ſum of money more than once to the 


ſame 


(as) Liatercidit 
#.4de cond & de- 


(b) Lex dts. 4, 
ult£ad Tred. 


(0) Roman. jn 
Authen.fimilicer. 
2.93.4 fgad 
LSatgid. 


(d) fi fervas 
plurium. þ ule. 
fide legar.s. 


IRit. 
(f;L 

Lubi et.-£ 
reb.dub. 


« & 


(g Barr. in 
Siena $14.4. 
.de aur &X arg- 


(bh) T.Avrelive. 
$1 4s lid. 
legar. & Fulg, 
Conf. 37. 


(6) L. & vobis. 
Rub, Je An- 
nuls legatis. 


(k) Glofimin. 
lie.c.io L 6% irs 


quiz de leg.r. 


(1) GloſCgin. 
lie Fis 16 Cre- 
<ditori ff, de le- 
gat-1, 
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at cs ys, vale Tres i z if he would have it twice, muſt proveir 
cetara 


to have it ſo (mm). 
_ are not deviſable : Underſtand 
Cs ay rand or Crates (ad. Nor things 
ed t > en Bika, atherwiſe than as the Editice it ſelf (). of x4 
ICY hardience to what we hold for Law when we ſay , That things 
$ 6 ev hxed to the Freehold go not to mer 
mnt 29. The Teſtator may impower y to aſſume his 
Legacy of his own Authority (7); of R_ may not ſo do,but 
(o) Lamar muſt have it by the Executors 
(p) Cate pign.l DI_vY If a F--—oolhe or _—_ a Debt be bequeathed , the 
Exccutor is diſcharged by delivery of the ſame to the Legatary,and 
ns by Ying bis name and alto for the putting of the fame in 
to & recov for the Legataries uſe ; bur is 
(y Pant Ba not obliged ay. yy the idr avad a din: in caſe the [)ebtor 
$ inſolvent (9 
gr+< In the B-voet of « Bond or Oblig » is'comprized both 
" i the principal Debt, and ſuch intereſt LD. obs Bone 
——— 
(s) Gia mia. 41. Where there is a limited Executor, and another with him as 
liainle univerſal Co-executor, that other in Conſtruction of Lav b Lags- 
tate  faryas wellas Exccutor (2). 
Ps A Legacy once extint by the Teſtators own Alienation 
cc CO after repur by the Teſtator , is never reco- 
(0 Bb in 10am verable the Legatary without due proof of a Declaration de 
—_ ove of the Tcſtators intention to the fame effect (7). 
be pt 44. The Teſtators Will depending on another mans , is no 
Tac haved.inft Wills) 
45. The reaſon of the Law, That n_ _ debet 21 alienum 
RH gaze Lewoſw) That Debes muſt be paid x 
one is a neceſlary yr et 
46. If a certain Quantity be rwice bequeathed, | +," 
unlefs the Laſt-Will ot the Teſtaror were expreſſed with an intent 
(Bebe Lon of Ademption of the firſt (x). Underſtand this, when it is in rwo 
ediea logar. — as in a Teſtament and a Codicil : For the twice 
ueathing to the farne perſon , the lame Quantity in the ſame 


not duplicate the ; otherwile if it be in rwo 

4 —_ AD ena ) 
The Teſtators erroneous — MG 
hho brundas Limits or Situation of Lands deviſed by him , doth 


[© mmm wy not prejudice the Deviſe, provided be be nut miſtaken in the Land 
Cleland. it ſelf (=). 


48.The 


m_———__ 
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48. The Teſtators falſe Demonſtration of the thing bequeath- 
ed, doth not hurt the Legacy, ſo as his intention be evident (a), ©) lofde ley, 
49. If a Teſtator bequeathſpart of his Goods to A. and IFSH 
faith not what part , the "—_ ſhall have the moity of the © *<iegar £4 
_ 0) Gia LG 
o. It the Teſtator faith , I 6 give thee a part of my Houſe, or Tit © de 
the! like, it is as if he had ſaid, I give thee ane halt of my Houſe Gow =p eLierek 


(c): 
1. There falls no more under the nation of Goods, than what rivienn yo 
the Teſtator hath clear of his Debts(d). Ti Ele 
52.1 give 104. to A.and B. they ſhall have 10 .betwzen them, $ 


not 1041. each (e). ' — 
53. If a man bequeath all his Horſes, Oo" 


therein (f). 
54- By a Bequeſt of Lambs are underſtood ſuch as are under a £4e Lipecs. 
year old (g). Cn—_—_ 
55: By a Beque veſt of Cattel do paſs all four-footed rame Beaſts, cal tor oh 
that feed in Herds, Droves or Flocks, or otherwiſe (6). legar. 
56. Although Mares paſs (as aforeſaid by a Bequeſt of Horſes (5)) rem £ae es 
yet not & contre, nor by a mane of Geldings. (h) Llegatis $. 
57. Nor by a Bequeſt of Sheep do Rams or Lambs paſs; yet in 
that Caſe, the Cuſtom of the place is to be obſerved ; for in ſome 0 Sik.equia 
places they are reckoned as Sheep as ſoon as they are ſhorn ; 
notwithſtanding both Rams and Lambs ſhall paſs by a Bequeſt ſ ()L-fervsþ 
a - _ of Sheep (&). * _ ——_—_ 
” a Bequeſt of Wool is underſtood not only that which is © 
ſepa To om the skin, but alſo ſuch as is yet on the skins of dead MRub.& 16 
— waſh'd or not waſh 'd, fo asit be not yer died, nor deſigned las —_ 
for ſome ſpecial or "pr age” ud (l). & glol@ i 
g. By a Bequeſt only of V Vool do paſs the skins alſo of dead (m) Di 1.4. fed 
Sheep whereon the VVoolis (-»). ao _—_— 
Go. By a Bequelt of Birds do paſs all Poultry, Geeſe, Pheaſants, | 
and all = or tamed Fowl (n), Ti - _ 
61. By a Bequeſt of VVood or Lignum is only underſtood 
Fudl kt for rhe Fie, not Silva, or Trees ſtanding or cut , nor 
BY _ fe for Building , which paſs by the word [ Materials] 3 Lig. & 
(0 o 
62, By 9 Bequeſt of Books are only underſtood printed Vo- (2! TY 
lumes, not clean Paper-Books (p). = ———— 
62. By a Beq uelt of Silver Leh paſs Money and Plate, but not iQ Largento, 
the Cheſt Ares. 7 _ is (q). wn logos by 
64- By a Beque a Bond, Obligation br Specialty doth paſs 3 e- 
the Debe therein contained, & wice Ws (r). _ 7 oy _ 


Ooo | 65. VVhen 
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Ca ES CO m—s 


65. When « [Feſtator” 


» "thing in certain; but having 


more of the fame kind, he meant'is uncertain : In fach Caſe 
the Exceuter, and not the 


y hath the EleCtion ; as, when 


191.6444 the Teſtartor having but two Horſes in all, gives one of them (not 


ys 
rn @ 
ric Hd legt- 


{r) Liars. xt 
Mail £ 5X 


_— 


'Þ us « Horks, an Ox,or the like: In ſuch Caſe 
(. Þ@llegss 


(za) Authoest re 
1i/tam te 11. 


veduintcl lend 


««) Lys £ 
de 4608 Ig. 


faying which) to A. B. 
lica.ver#whegs- Chance (a). on 1 17 


the Executor , and not he ſhall have the 
66, Lokewile wha the Tecſtaror- bequemths 'any thing real and 


wnmoveable in certain, as his Field called Blackdown,when he hath 

two Fickds of that name: In this Cate alſo the Election belongs 

to the Executor, to give unto the Deviſte which of them he pleaſe 
Qt. 

( 67. But when the Legacy is of generals, or bequeathed in 
e Election 

the Legataries, to chuſe only in a way of Mediocrity (#). 
or, 

68. When even by the Teſtators own words the Law gives the 
Ejection of thething bequeathed to the Legatary, it is not intended 
that hc ſhall chuſe that which is the very beſt for himſelf, and the 
very worſt, for the Executor, bur ſhall moderate and regulate his 
choice berween them both (w |. 

69- But when the Eleftion is doubrful; as, Whether it doth be- 


long to the Legatary or to the Executor : In thar Caſe the Law in 


 favourof Wills gives it to the Logatary (x). 


70. A Legacy left by a "Teſtator to his Pariſh Church , who 
after the making of his Will doth change his Habiration , is due 
not to the Pariſh where he died, but where he lived when the 
Teltament was made (5) ; which yet is contradicted,as will ſpeedily 
a 
_ The words ['Si, Donec, Quamdin, | and the like, uſed in 
the Form of a Bequeſt, though they ſeem to be of no great dif- 
conſonancy in their import, yet do exceedingly alter the Cafe ac- 
cording to the diverfity of their genuine Acceptations; for a 'Te- 
ſtators Relift having a Legacy given her of 164. per annum, if 
ſhe ſhall remain a V Vidow, is obliged to give Caucion for re- 
payment (in cale ſhe re-marry) of what in the interim ſhe ſhall 
receive by virtue of that Legacy (z). Otherwiſe if the words 
were [Until ſhe ſhall be married, or fo long as ſhe ſhall remain 
unmarried :} In both which Caſcs , ſhe ſhall only loſe it de fur 
twro, but not be obliged to repay what ſhe received de preterito 
(s 

NH It is poſſible that a Legacy may be good , even where the 
Form of a Laſt Will or Teſtament is not obſerved ; for a Swuidicr 
bring abroad in Military Service, wrote home to his Siſter , that 
he ould fpecdily fend her a Letter , which he defived and char- 
ged her not to open until he were dead. Accordingly ſoon after 
lic 
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he ſends her « Letter which ſhe preſerves without opening. The 
Souldier is flain in the V Vars. Alter ſhe opens the Letter , wherein 
was found written to this effe&, "Thar he would give her 100 L 
It is a good Legacy to the Siſter. 'This alſo holds true in private 
perſons; nor is it material whether he be abſent or preſent that thus &,r.mites. 
writes, (6) provided it be animo Teſtand; , and without any Revo- g\>Cibid.£de 
cation ſubſequent. p _—_ 

73. There are a few Cales wherein a Legacy is not revocable : 
Four eſpecially, 1. VVhen the Teltator ſwears never to re- 
voke it (c). 2.VVhen it tends to Reſtitution for Goods ill got- 
ten, or wrongfully taken and with-held. 3. VVhen the Te-,,..., 
ſtator gives it for the disburthening of his Conſcience ( d ). probarcond. 
4- V'Vhen the Teſtator confefſerh in the preſence of the Legatary 35904419. | 
accepting it , that he owes him the ſum which he hath bequeath- gcccde, Bo. 
ed him(e). There are alſo that add a Fifth; viz. VVhen the dicilis & de 
Teſtator himlelf , in his life-time delivers the thing bequeathed (416% 
.to the Legatary (f). But this the Law underſtands more pro- dit.muz 
perly as Donatio inter vivos than Legatum ; yet if«ſuch Legacy be (* CANE 
mentioned in the Teſtament (as it muſt be, if the Legatary hath cara ibi vo- 
it under that notion) and ſuch Teſtament afterwards prove linz. & Maf- 
mull , that Legacy will be fo alſo: The reaſon is, becauſe ſuch gals cu. 
delivery thereot by the Teſtator alters not the nature of a Lega- ver.fup.Rub. de 
cy, and will be underſtood to be with an implicite Referendo to j£8**- pot 
the Teſtament it ſelf (.g'). And whereas it is ſaid, That there are (g) Craver.ibid, 
four Caſes eſpecially wherein a. Legacy is not revocable, under- 
ſtand it chiefly according to the ſtrict Letter of the Civil and Ca- 
non Law, and not according to the practice in fuch Caſes: For 
though a Teſtator having made a Teſtament, ſhould afterwards 
confirm it by an Oath, and ſwear that he would never revoke it; 
yet if he- afrer make a later Teſtament, that will revoke it: For 
« the Rules of Law are not to be'intring'd by raſh Qaths; nor is it 
any thing leſs than equal and juſt, thar the Law ſhould preſerve 
her power of having her own Rules obſerved , when the Teſtator 
had it in his power to obſerve his own Oath. Likewiſe a Legacy 
.by way of Reſtitution for Goods ill. gotten , or wrongfully with- 
held, is for the (reafow- aforeſaid revocable; as alſo tor thar ſuch 
Reftirution might 'mor&--eceptably ts God and Man be made in 
the Teſtators life-time ; for having it:then in his power, it ſhould 
alſo have bee) in his hrft , rather than -in his laſt Will. And 
whereas it is ſaid, a Legacy bequeathed by a Teſtator for the dil- 
burdening of his Conſcience , is irrevocable : The Law , for the 
rcalons4torefuid', ſeems -to be otherwiſe; for the Law in pradtice 
- will not contradict ir-own -Ratles, to farighe any mans private 
Conſcience, - eſpecially when he-had it in his own power to haveſſa- 
tizhcd it himfelt according ro Law. And laſtly, whereas it was faid, 
Ooorz Thar 
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That the Teſtators Confeifion in the ries Preſence accepting 
it, That he ows him the fum Bequeart him , renders ſuch Le- 
Irrevocable ; if that were Law indeed, it would be in any 
Fr elarors er to evade Juſt Debts by a voluntary Confeſſion 
of Fained ones; But notwirhſtanding ſuch in the 
Teſtator and Acceptance in the Legatary, the Teſtators VVill is 
Ambulatory to the laſt, and he may revoke it , anda Legacy can- 
not Legaliy be accepted as a Legacy till it be a Legacy ; and 
properly it cannut be called a Legacy tillithe V.Vill be in = by 
the Teſtarors death; Nor is it then any ſignificant Legacy till 
the Teſtators Debrs are firſt fatihed; and therefore though it be 
legally bequeathed, it cannot be Legally accepred uaril it may be 
legally paid, for which reaſogs ſuch voluntary Confeſſion by the 
Teltaor in his life-time, joyned with the Legataries preſent and 
actual Acceptance ſeems net to make ſuch Legacy Irrevecable. 
cette ,. 74 If the Teſtator in his V Vill doth appoint, That whatever 
& angorioe he got by extortion, or any unlawful ways, ſhall be reſtored, 
ha ( without exprefſing what, or to whom) it ſignifies nothing , by 
16 am. reafonof uncertainty; (6) and which indeed is gore a Debt than a 


(Q This. Legacy. (3) 

(k) L & ina. 75. A left to one if he will,the Teſtator in the Bequeſt 
£ank e der 4 "Fa . s 

de Legs faying y, 1 grove A. B. 101 L it he will accept of it: In 


1.6 wexpret, ſuch Caſe the Legacy is loſt , it the Legatary knowing thereof , 
& fem. die before he hath declared his V Vill or Acceptance. (&) The rea- 
(1) Lanica $5 fon is, becauſe the Legataries VVill, and conſequently the power 
--——»— pong of accompliſhing the Condition is not transferable to another. 
(am) Car Tap. n TN, 
L Renetcium : : - 
| 56. The Legatary cannot tranſmit his Legacy to his Executor 
11 K Lacciemet. Or any other before = of ponent nee eoms Hi 
$ 1 Cquando 77. An Annual z or a y of an Annuity is payable at 
I rb bay cths oo __ 
ent jet , 78. A Legacy left ata day uncertain whey it will be,but certain 
that it will be, is notdue unleſs the day happen in the Legataries 
II hs \ BT given by the Teſtator to his Kindred 
commih AL ; to his Kindred in general, 
Tet » de to fich ws were not of Kinto him at the making of ki V'Vill 
> pv 80. In an alternative » Wherein the Executative words 


Ede Liber& are directed neither to the Executor nor to the Legatary, as when 
(161-04 11+ the Teſtuor faith, [give m7 Heoſe or 100 to ABJ EleQtion 
(p) The Reaſon is 


do Thiaids a 6 7 4 to the Executor. F 
Cn Bebs the Law fo favours Teſtaments, as that they ſhall be inter- 


tImel.Plan preted with as extenlive a Latitude as poſſibly may confaſt with the 
gel Gi je 9 Teltators mind and meaning. wp 
, I. 
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$1. 1f the Teſtator faith, [] Bequeath or Commit my Eſl ate as RT 
well as my Soul to God.) Whoever hath his Sou!yhis Parifh Church x. nv. 2 
ſhall have his Eſtate (9). (7) Bareial, ques 
' 82. If the Teſtator in his laſt Will doth give 1007. to the _ 7 ; Som 
Church, (without other deſcription thereof ) and had but one & Diem. 
Pariſh Church, ir ſhall be intended of that, it he dwelt in that — 
Pariſh (7). If he gave it to St. Stephens Church in ſuch a City , nu.r3.de tefta & 
by Name, and none there found fo called, ir ſhall be due to the L4pw-in Alicg: 
Cathedral (s). If havinz two Parih Churches, ( one where he jn <dileus. co) 
made his \Vili, the other where he died) ſhall ſay | I give 100 /. 1& —_—_— 
to my Pariſh Church] without other Diſtinction; it ſhall be due = vt a 
to the Pariſh Church where he died , if he died an Inhabitant 
thereof , and would there be Buried (t). Otherwiſe not, fay (Js. and'z. 
ſome of the DD. bur they are not clear in that Point (#). Being Geminhom-dn 
alſo much divided in there opinion to which Church the Legicy gocin.quosretert 
is due, when the Teſtator having at the ſame time, (as well when & ſequicur Beer 
the Teſtament was made, as when he died) two Pariſh Churches, {\3,52% is, 
his Houſe and Habitation in each , dwelling alike indifferently 4. Pre «14. 54.6 
in each, a reputed Pariſhioner to each , doth Bequeath the, ſaid 
Sum of 1007. to his Pariſh Church. To find out the Teſtators 
Intention in a Bequeſt ſo Circumſtantiated, the DD. raiſed their 
Conje&tures either from the conſideration of the Teſtators choice 
of the Place for his Enterment , as which of theſe two Pariſh 
Churches he defired to be Buried in; or from the conſideration 
of his moſt frequent converſe, as which of theſe two Pariſhes he 
wag perſonally muſt converſant in; or from the conſideration 
of his Aﬀection to the one more than to the other ; and lay the 
greateſt weight upon that where he deſired to be Buried, as being 
a Signal of his AﬀeCtion to that Pariſh Church more than. the 
other , and accordingly give their Cetermination herein. And, .. 
= Caſe there be not ſufficient Evidence of his Aﬀection = to primogen.q17 
the one than to the other, the Law preſumes the Legacy for that” 5-15,% fox in |. 
Pariſh Church which is the pooreſt PE the two ; but if that nei- BS Coons % 


_ . 
the Church, and there be ſeveral Churches of the ſame Name , & Cleo &argel. 
and no ſufficient Evidence which he mcant or intended; in that i" $6 quis _—_ 
Caſe the Law preſumes he intended that Church which was the way ""_* 
pooreſt of the Name (x). Anchor. Salicet. 

83. When a Teſtator gives a Legacy to a Man, willing himto OE iblehere 
live with his Children, the Legacy is extinguiſh'd upon his not in fin. fde cond. 
living with them, in Caſe the Legacy were given him for the X dem-& L5eix. 
Childrens ſake (y). Otherwiſe if it were given him for his own gu. 

: lake, 
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yo pot gs fake, and not for theirs (=). Bur it it were given him on both 
ure & 615 3 Refpetts, wit. For the love the Tefſtator bore him, and that he 
ei 601.04. might live with his Children ; in that Caſe the Legacy ſhall be 
i | — him, albcit he doth not live with them, becauſe then the 

avour the Law allows the Legatary, and for prevention of an Ex- 
tinguiſhment of the Legacy ſhall turn the Scalegefpecially if the Te- 
ſtator had more than an ordinary AﬀeRtion for him (a). 

84. If the Teſtator faith, { 1 would not have my Executor to 
binder A. B. im br Legaty, or im what I bave Bequeathed to bim.] 
The Law doth infer, that 4. B. ſhall take the thing Bequeathed 
of his own proper Authority, without e ing the delivery there- 
(6) angel in 1.6 of to him by the Executor : (5) Which holds truc, albeit the uſual 
— —"J « words of Bequeathing are omitted. For, 

- wy _ $5. In the conſticution of a Legacy it is not neceſſary the Teſta- 
£4& tor id mtermima lay, | 1 Give, Leave, Will,Deviſe, or _ 
OL mas, it is ſufficient if he faith, 1 would have A. B. to have fuch a Thing, 
eto. de or let my Executor ſuffer him to have ir, or let him ſee that 4. B. 
ware leg rave ſuch a Thing] or any other words of like import (c). 


fi Thid, Dec. au 
4 


LL ankdus annexes, is as far forth | to pay the 

var. de Codicl rained, as if the Will it fe — — —— 

89. If the be a perſon 
(01 370% of the Teſtators it is ſufficient, albeit he were not ſo at the 
Fact time when the Teſtament was made (e). 
$8. If a Teſtator Bequeath 100 Buſhels of Corn out of his 

(1) Js. Gaer. is Cr92nd, there is ſuch a tacite Condition in that Legacy , that if 
L em» poet © the Ground produce it not the firſt Year,the Legatary may expe&t 
—- it the next , and {© on ſucceſſively till the Legacy be compleat 
Ne A Teſtator faith, [| give my _ Books to my Son if 
hereafter be ſhall fudy Phybck ; but it be make he Law his Pro- 
feffon,chen Jet him have my Law Books. JAfter the Son ſtudies both 
Law and Phyſick ; in that Caſe he ſhall have the Teſtators Books 
io) KL i L of both ( ) 

ori, 1.C. com F 4 : 
drills Lane Gow go. A Legacy left by the Husbend to the Wife & long as ſhe 
ne > hall abide and remain in his Houſe, is underſtood as a Lepacy 
() Balis Lvo- given her fo long as ſhe continues in her Widowed Condition 
leneris, in fu. (4) 
vommilClr jade 9 1. If the Hunband gives a Legacy to his Wite in this manner, 
ſup. wiz. Item, | Bequeath 1007. ro my Wife fo long as ſhe remain in 
_ nn my Hour, and with my Goods for my Child till he come of Age; 
© L qui cone the loferth her Legacy it in the interim ſhe Marry again, and dwell 
hingm furan. elſewhere with her ſecond Hurbend (4). | 

& Yanran. ol 92. Legacies and Becucits of a Dubious nk, ought to have 


[7 tis þ + lan 


% 
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ſuch Conſtruction as may render them of uſe to the Legataries. 
(&) For which Reaſon, if a Teſtator Bequeaths his Debts, he ſhall 


be underſtood to have Bequeathed his Credits, (7) In like maner it ®) FT _ t- 
he Deviſe his Wood, or | Silver ] it ſhall be a deviſe allo of the 4) nald.in Rub. 
Fruit or Proceed thereof , That fo the Legatary may have C. dereb. Cred. 


power to cut it down, convert it into Ligna, and Sell the fame ; 
for otherwiſe the deviſe would be nothing worth to the Devi- 
lee. (mm) 

3 When the Teſtators ſ-znſe and meaning is ſomewhat dark 
bi cloudy, it may be requiſite in ſome Caſes to have due Re- 
fletions on, or (as the Phraſe now currant is) to take their Mea- 
ſures by the Quality of the Legatary ; as if the Teſtator ſhould 
ſay, (1 allow A.B. the uſe of fome of my Horſes, until my Ex- 
ecutor ſhall have ſold them] In that Caſe, if A.B. be a Far- 
mer, he ſhall not uſe his Hunting-Horſes nor his Coach-Horfes , 
but his Cart-Horſes, and. fuch only as were imployed about his 
Husbandry Afairs; otherwiſe & e contra it A. B. wereof a more 
refined Quality. (») 

94- lt the Teltator faith , I Bequeath to A. B. whatever Debrs 
are made, contracted and due to me that ſhall be found at my 
deceaſe ; A.B. '\}all in that Cafe have only ſuch Debts as were 
contracted at that Time when the Teſtament was madenot ſuch 
as were afterwards made or contracted : "The Reaſon is, becauſe 
thoſe latter words, | 2»bich ſhall be fend at my decea/e] are not 
Augmentative but Refſt;ictive as relating ro the words prece- 
dent, and therefore ought not to work an Extenſion of that Le- 
gacy, leſt a limiting and diminuting Indufttion ſhould operate 
an Augmentation. (o) For it Icfs Dcbrs were found at the Te- 
ſtators deaththan had beea made to him at or before the making 
of his Will, there could no more pals bY this Legacy than ſuch 
much lefs others that were made and contracted afterwards. 

95- In like manner, it the 'Teſtator Bequeath all his Books to 
A. B. after buys many other Books, aſter makes another Will , 
wherein he ratcfies and conhrms the firſt as to the Legacies therein 
Bequeathed. Even in this Caſe A.B. ſhall not have the Books 
bought after the making of the firſt "Teſtament. (p) Becauſe this 
Confirmation in ſuch latter Will ratiftes nothing to any Exten- 
ſi>n beyond whit is adcquate to the Legacy Bequeathed in the for- 
naer. 

96. Bur if the "Tcſtator ſhall ſay, [T give A. B. all T can, or 
whatever I can wt of the Goods and Chattels which I have} In 
ſuch caf, whate ver ſhall be afterwards acquired of that kind by the 
Teſtaror, is contained in fuch Legacy, and ſhall enurt to A. B. 
(g) Ortherwile i caic the "I'eltator bag limued the werds of the 
ſaid B. qui. [t ro any ceitain place. (x, 


b 


nu. 3- 


(m) L. Divus 
de uſu. X Hab. 


(n) L. penam. 
C.equirii de 
uſu.X hab. & 
Jaf.in I & Do+ 
mus.uJ. : F.de 
legart.:.&! hf 


fervas. $.ule.iF. 


ecd. 


(0) Curtius Jun. 
is Cooſil.z 77. 
NU.LL,12+ 


(p) Rom. fign. 
$03. &lh ia 
f.qui dixi t.pro- 
ari.X L Aurelt- 
us.4 Teftam i. 
de libera.\egat. 
(q) Lf ira quis. 
Teſt. &. de leg 2 
& Barr. jo.1.f 1a 
nu + fide aur &. 
arg.\eg.& Koiy, 
Cownt.i60, nu 14 
Ii b. :. & Courr 
Jan'n Cont, tv9, 
nu. 1s &< belly. 
Con! 5 tw 6 
(1 } Bart. ibid 


LR — 


474 Of Legacies and Deviſes. Part Il. 


%) precons. is = g7, If a Tctator faith [I bequeath my things ro A. B.) his 
La Ede vba aoney doth paſs by that Bequeſt , becauſe of its Generalty ; 
darts wghie (5) Otherwiſe if he faith, [1 bequearb my Gold and Silver to A. B.] 
atk walks (7 Becauſe foch wordsarc not Generical enough to be Monies in- 


Bei nome» Focus” 


nin, fallible continent, for a Man may have very current Money that 
— 8s. A Teſtator giver 10ce7. to his Daughters , and dies. 


Pies oft Genus, Aer his Relit is delivered of another ter, by that Husband 
oy —--— Deceaſed. That Daughter ſhall ſhare with the other in 2000 /. 
Lidade vers bg ( ) Otherwiſe if the Teſtator had limiredthe toany Num- 
bag ces, and (aid I give 10007, to m ters. 


of 

& Ls 64a 1k 99 ” eſtaror I ' $2 ages my — he 

ranks 1.4 Porton of my Googs to A. B.} wi a 
CN eachans tion. Inthis Caſe he ſhall have the one chitery chereoE, 
whi frank. (ww) The fame Law in Caſe the Teſtator had faid, [1 give A.B. 
—_— part of my Eſtate,or | give him of my Goods.) The Reaſon 
i i, becauſe a Dimidiety is the moſt juſt and equalleſt part of the 
mare $6 imer* hte. (x) And the Caſe may fo happen, as that Pars ſhall be taken 
ea go. Legally in one ſenſe, as well as F watively in another roto ; 
I Eris. as when a Teſtacor Bequeaths to his Wife that part of his Houſe 
do hages » he moſt frequented and uſed to live in, ſhe ſhall have in that caſe 
ts Debi Dia» not only this or that part of the Houſe, as his Bead-chamber or 
— the like ; but the whole of his Habitation that he made uſeof with 
(0) ccefeals end the io iven between thee and a Child in the 

100. If a given t a in t 
— nr Womb, Ns Chas after happen to be dead born,or never 
born, thou ſhalt have the whole to ſelf, albeit the Teſtator 

(x) Fornelivs in Aﬀfigned each one his entire proportion Cerect (z) 

Ligs# deveidÞ 1, If a Herd.of Cattle or a Flock of Sheep be Bequrathed , 
_= whereof all of each, fave one,dodie, the Legatary ſhall have that 


Foreen ts. the thing Purchaſed, together with all the Teſtators Right, Ti- 
—— tle,and Intereſt to and in the ſame doth paſs to the Deviſee. (6) 
103. ABequeſt of Wines doth convey the Veſſels wherein 
Clin 1. 266, they arcs tothe Legatary, not 2s if « man in his Liquor ſhould 
#:de verblig. think (for no Man elſe will) the Vellels ——— e VVines 
(as Medals of Gold or Silver are part of ſuch Metals) but br. 


(4) L.z.4e rridle. oof the Teſtators intention in the Eye of the Law feems to Be- 
_— queath them as Acccfories tothe Principal; (c) excepting luch as 
by reaſon of the greatacls of their Bulk and wide Capacity, can- 
not without much dific.u'ty be removed out of the Cellars where they 


arc. (d) 


104 If, 
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105. If a Legacy be given to the Biſhop of ſuch a Dioceſs, with- 
outnaming him, and he ——_— to die before the day for pay- 
ment thereof comeghis Succeflors ſhall have it ; becauſe it is pre- 
ſumed the Teſtator intended it not to that perſon ſo dignifed , 
but tothe Dignity it ſelf ; (e) and becauſe the Dignity is not , a8{e) t. quad prie- 
the Perſon, Mortal, but Sempervive by Succethon. (f ) For the ſame cipi.#4e leg, 
Reaſon , a Legacy given to a King (who dies before ir becomes "wr ray 
payable) accrews to the next Succeſſor , becauſe the Regal Au- cum.te dhenork. 
thority never dies. (g) Orhegwiſe if the Legacy were given to 125. Pranint. 


A.B. (by name) Biſhop of D. becauſe then the perſon, not the Dig- in 61.8. de an- 
nity, is the Legatary ; rhe Dignity being mentioned only for di- 5's, legit: 


ſtinCtion. () _— —_ 
106. If a Legacy be given to the Child in the Womb, and the _ leg 


birth prove monſterous, thar is, very contrary to the common form #4, 1,-5.1. 
and ſhape of Mainkind, as with a Crows Beak inſtead of a Noſe, © nu.14.% 5. 
or with the face of an Aſs inſtead of a better , in ſuch an ill favou- _ —_ - my 
red Caſe the Legacy is void. (5) Otherwiſe ifir be born only with ( Breckavs.in 
ſome of the leſs principal merabers imperfect or ſupernumerary, as !:3* #4e vero. 
with half a Thumb,or two Thumbs,or fix Fingers on a hand,or the _ 
like. (s) But if the Birth (not accidentally) be imperfe&t as to its _ 
Integrals , or defeCtive as to its more nuble and more principal Aur 20g oo 
parts and members , as having but one eye, or but one hand, hom. 
albeit the Creature hath life, the Legacy hath none. (&) For al- 
though an Amplication of the natural Form in this Caſe doth no 4). quod dich 
prejudice , yet a Mutation thereof will. (/) Underſtand nor this *4*#4e lib. 
as if it did extend to Hermaphrodites: For if they be not in a he's 
double capacity asto Legacies as well as other things, yet they are tun liveri. 
not excluded a ſingle capacity ; but in that Caſe it is provided , 
"That that Sex which moſt prevails with ther in nature ſhall like- 
wiſe prevail in Law,as to the Legacy bequeathed. (»»)) (es) L. quariee 
107. To conſider a written Teſtament as compleat, you muſt #:-4e tar.hom, 
notion it under three conſiderations or degrecs,the Inchoation, Pro- 
greſſion and Conſummation thereof. The Inchoation or Inception is , —— 
the writing thereof. The Progreſſion is the Publication thereof. (#) 1.z.c5.$:2.165. 
And the 'Teſtators death is the Conſummation thereof. 
«- 108. The ſame words that will convey Land by Deed, will 
ſerve to convey Land by Will : but not e contra. 
109. The Deviſors Heir may enter and take the profits of Lands 
deviſed, until the Deviſee enter, in caſe he delays the Execution 


of the Deviſe. (o) PE Laa 
110. A Will ought to be fo interpreted, as that no word ſhall 
have any violence nor repugnancy (p J. -+4 _ 


111. A Devil takes effect before a Deſcent, becauſe the Deviſee verſus Blantord. 
isin by AX executed inthe Deviſors life-time, (q)) though it be not (Mt, 
conſummated till his death. ps 
. Ppp 112. Where 


Is ws one ep <> __ 
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1 12. Where the Teſtators ineention may be known by the words 
in his Will, there all the words are to be carried to anfwer his in- 
(r) Anderſ2.144 tent r ). 
N_- 113. In the right Conſtrution of Wills , the Teſtators inten- 
tion weighs heavier in judgment than his words; which 
by a favourable Conſtruction are to be accommodated ro the Te- 
ſtators mind and intent as nigh as may be ; yet fo, as that his in- 
tent may conſiſt with Law : And as fuch imtent is not to be re- 
nant to the Rules of Law, - words (whence ſuch intent is 
vue. +.r26, COlligible)muſt be all the words Will,and not only one 
+ ; and ſuch as have ſuch a conſiſtency th nl 
Me des & 149m, a5 cannot be juſtly charged with a palpable incongruity or ſelf 
fol. 334. ——— hendefinct "F 4 and paſ by 
I 14 es rea may 2 
Will and Teſtament, nary or 


Delivery. 
1 15. Deviſcs ought to be fo conſtrued, as may be in favour and 
(9 Co. 6. 46. not to the judi of the Devilſees (c). 


116. By Will a man many Create an Intereſt at his Death, which 
(u)Co.4. 96. by Grant or Conveyance he could not doin the time of his Life (#) 
117. A Will adviſedly made, may not upon doubtful ſpeeches 
(»)Or944- 51,53. be revoked (w). 
1 18. Where the ſame perſon is both Executor and Legatery, the 
Law gives him his eleftion to take by which Right or Title he 
pleaſes : Bur if by ſome ſpecial AR he hath derermined his cle&ti- 
on as tothe one, he may not after take by the other : And if it ap- 
(x/Co 19.47 pears not by which right he takes, the Law will preſume be takes 
Dyer 277- it as Executor, not.as Legatary (x). 
119. A Deviſeof Land by one to his own Heir, is a void D&- 
(y) Styles 144, viſe; he gives but what the Law had given before (7) 
249. - 120. Our of the words of the Will, and not by any Averment, 
ts. a09 muſt the ConſtruQtion of a Will be gathered (z). 

: 121. A Deviſe of any Chartel real or , taking the De- 
£a) Co. ſup. Lie. Viſe without the Executors conſent or delivery, is liable to an Act+ 
57s. low. 515 122. The intent of a Deviſor, may alter the very nature of words 
%) 064:456. ins Will, as Land, +. and reſtrain it only to atable Lands, Ge. 
Ewer verl. Hey- and exclude Houſes, Woods, &c. (+. 


des oi 12s 123: ADeviſc of Land to one when he comes tothe age of 21 
Poe ertow- years, is good : And if be levy a fine of it before be ovenes of age, 


briel & of. he bars hanſclf of it (c). 

1d)Leo.r.1y6, 124. A Deviſcof Land to one, todo therewith according to his 
fd. . Gifcretion, of at his diſcretion, is a Deviſe, and mukes a Fee- 
Abram ved. ſample (d) : Soalfo where i is devited to fell at tia pleafure (e). 
Twas 497. % 1:5. A Deviſe of Landto 7. S. and his Heirs tnakes 


<4. Bacon verC. 


Kat! engendred, is Fee-fimple ( f/ 126. 4. 


—_ 


Parr HI. Of Legacies and Deviſes. 47 7 


126, A. deviſeth to his two Daughters his Heirs, ro them and Greet 
their Heirs, bis Land: They ſhall be by this joynt-renanes (g ). ©09kt 

+ þ One may not deviſe a Rent, or Common, or other profit, (b) terk.Sedh, 
outof a 


nother mans Land (b). [+ wen wel 
128. ADeviſe of a Rent cum clauſula diftriionis, isa good pos omen 
Rent-charge. Gmtra in a Grant. (2). a+ —_ 


129. A Deviſe of a Rent out of all a mans Lands, is good. (&). (©) More,Cafe 
130. If a Rent be granted to one for the life of another, he 79%; cue Kinge: 


cannat (it ſeems) deviſe this, but the Tenant will have it as an wnawes 


Occupant (/). | 

131. If « Teſtator bequeath a moiety of his Goods and Chat- a 
tels real and perſonal, the Legatary ſhall have a moiety of them 
as they are at the Teſtatars death, if his Executor hath Aﬀſers to, 
pay bis Debts (m). 164. 

132. A Deviſe of a Term of years to one, the Remainder to (9) $15.796. | 
ano = is void asto the Remainder (»). Woodcock. 

133. Cauſes of Adtion altogether uncertain, ſuch as may refer 
to a taking away the Teſtarors Goods, or to matters meerly of Ac- 
corgpt, or the like, are not deviſcable (0). (0) Park. SeQ. 

134. A Deviſe of alla mans Goods and Mortgages to his Ex- **” 
ecutors, is a good Deviſe, and will paſs the Land mortgaged. ( Þ) (p)Cro. 3.47. 

135. A Feoffment to Uſes without any Livery, but confirmed Cips*<c(Grilcll 
by Will, is a good Devile Cu 

136. An may not be created by Will, ſo as that 
thereof ſhall determine by a Condition, and the reſt be contunu- 
ed; this being repugnant to Law. 

137. A man cannot (forthe ſame reaſon) deviſe Lands to one 
in Fee; and that if he do not ſuch a thing, that the Land ſhall 
remain to another (7). 

138. A man cannot deviſe his Land in this manner ; wviz.1I de- 
viſe my Land to A. B. and his Heirs: And if hedie without Heirs, 
then my Will is, That it ſhall remain to C. D. for a man cannot (qa,v, 
be preſumed to die without Heir. (s) (t) Vid.Coke 1, 

139. Deviſes to ſuperſtitious Uſes are void (7). — 

140. h in the Conſtruction of Deeds, the intent muſt 
be directed by the words ; yet in the Conſtruction of Wills the 
words mult Glow, and be guided by the intent of the Teſtator («) (®) Pridgmtes, 
and ſuch an intent as may be coll out of all the words of the 
Will ; and therefore the words are nat to be taken by 
_ all intirely together ; and fo they are to be taken in a 

ign and favorable Conſtruction , as nigh as may be to the Te- 
ſtators mind ; yet ſo withal, as that they may ſtand with the Rules 
of Law, that there be no Contrarieties, nor any other thing in vain 
oridle therein: (w) And that ſuch intent of the Teſtatror muſt be (v) Bultr.».12 6. 
expreſſed in the Will , and not be ſupplied by Averment of any (*:1**** 
Pppz foreign 


(q) Cro.z. 144- 


(1)Dyer 13. 


® 
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forcign or alien matter : which intent muſt alſo be clear , and not 


(1) Ca4.95-548. dubious (X |. 


fy) Yelv.2z1 0, 
(4) Hob.j+4 


(a) Hob.75. 


0) Mocaſe 446 3 


(© Plow.2906. 
(4) Larchs 49. 
Benlocs 144- 


(c) Brownl. 1.42. 


Bulfitr.2.126, 


(ff Cos.partiys. 
Needham, 


Sir 


Caſe. 
(ag) Paſh z3 Hs. 


3 3+ 


(6) Lipandk 
de inof. Teſts. 


fi) Lvel negare 
t& quemadam 


dum Tefta.ap. 


A) JaGurerios. 
re L. nemo po- 


RF de leg. 1, 


141-A Deviſe in one and the ſame Will of alla mans Lands firſt 
to A.and after to B. creates a Joynt-tenancy in all the Lands (y). 

142. A Deviſe inſenſible or _—_—_ is void (<). 

143- A. deviſes, that B. ſhall be his Heir : By this Deviſe B.ſhall 
have fuch Eſtate as A.hath,whether it be Free-hold, Tail or Fee (a). 

. 144- A Deviſe of Authority to ſell Land , is within the Statute 

(5). 
145. 1f 1 deviſe, That A.B.ſhall alien my Lands, and he doth 6: 
This is my Alienation (c). 

145. Ea intentione in a Will, makes a Condition (4). 

147. The Executor or Adminiſtrator of a tary , who dies 
before the Teftator, cannot recover the Legacy (e). 

148. An Adminiſtration granted to an Obligor, is no Extinguiſh- 
ment of the Debe ( ). 

149. A Remainder cannot be limited after a Fee (g). 


I5o. To conclude, Theſe Teſtamentary Caſes are regularly ad- 
mitted into as much favour with the Law , as will ly conſiſt 
with Equity ; infomuch, as the Law allows, That opinio, que fa- 


vet Teſt aments, ſemper eft renenda (b) : The reaſon is, Quia Tetta- 
menta conſervart illeſa, imterefF Rei-publice (3). And therefore, 
although a mans Laſt-Will be faid to be Ambulatory fo long as he 
lives ; yet after his deceaſe (if it be what the Law calls Fuſfts wo- 
lamtas;) it t (like the Royal Decrees of the Medes and Perſi- 
ans) to be held inviolable and unalterable , notwithſtanding whar 
that famous [ralian Advocate of Placentia Fobanmnes Guterins af- 
ſerts, That Nemo prater Papam poteſt alterare voluntates Teſt a- 
torum (&). Which Afﬀertion (if it were true) would by the Sub- 
verſion of ies, reduce the Papal part of the whole World 
to its primitive Chaos of Confuſion. 


Aﬀbay]e Bannu (x=77)s) bifa ©. 
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An Alphabetical T' A B L E, comprizing all the material Points 
of chiefeſt Remark in this Teſtamentary Abridgment , with re- 
ference to the Page and Paragraph. 


A 


Braham made Iſaac, not Eliezer, bis Heir or Executor, p. 2. 
$. 1. 

Acceptance of an Executorſhip, how, p.14.0,141.5.1,2. 

Accompt lies not againſt Executors, but for the King, p.196.5.2. & 
227.in fin. within what time Accompts are to be made by Exe- 
enters,2254.1. & 226.5.2. 

Actions and Cauſes of Attion, deviſable or not, p.4.3 1.5.1. Whether 
they are compriz'd in a Bequeſt of Goods, Moveables or Immove- 
ables, 4.14. $-2. & $.14- What Aftions are maintainable by or 
againſt Executors, 1 54&C. 155.$.2. & 162, &c. Perſonal Acti- 
ons lye not againſt Executors, 196.5. 3. Action lyes not again#t 
an Executor , where the Teſtator might wage his Law , 195. 
C.1. 

Ademption makes w0i.! 8 Legacy or Deviſe,p.449.5-1 3, 14,&c. 

Adminiſtration, the Law thereof,p.228 ro 24.7. By what Law,z5 3. 
Who hath right toit,2.56,&c. Where grantable in Caſe of Bona 
Notabilia, 69,7 0,7 1. $.3,4- By whom, in caſe of an Inteſtates 
dying beyond Sea, 7 1.5.4. In he. oe caſe ſeveral Adminiſtrations 
may be granted, ibid. If granted to an Obligor , it is no Extin- 
guiſhment of the Debt,1 16.5.4. What Acts amount to an Admi- 
niſtration according to the Ciwuil Law, 39.4.6. Adminiſtration to 
one, is no excuſe to another, whois an Executor de fon tort,g98.5.5. 
In what caſe two Adminiſtrations may be granted,and both good, 

106. The Letters of Adminiſtration relate ts the time of the In- 
trſtates death,not of the granting thereof, 161 Where and to whom 
Adminſtration may be granted, 22.3. in what manner, 2.31.45. 
Whether it may be committed by Word only, without Deed, 2.4.6. 
Whether Atts dine by a former AdminiSrater, may be revoked 
by a later, ner + 251.5.6. not ro be granted to the Husband 
and Wife, where be is not of Kin to the Inteſtate, 257. $.18. 
Granted, a Caveat depending, x not void at the Civil, not at the 

Common 


it. 


THE TABLE. 


Common Law,1584.5. Several Adminiſtrations, or conditional, 
or with an Ita tamen geod,244. It ſhall be granted, nt where a 
Debt did ariſe, but where the Obligation is,2.4,7. iniſtrati 

fraudulent 1.47 ,&c. Adminiftration durante minori tate, 03. 


 _——_ to 236. & 231.46. 

ini , bus Orig mal, p. 228. $.2. What in Law, ibid. $. r. 
How an Adminiftrator differs ors an Executor,1 18.4.1. How 
fom an Heir,ibid.$.2. What Conftruftion the Cioil Law makes 
of the word | Adminiſtrator, ] 1 19.42. An» Adminiſtrator Plaie- 
nf, por of bis Letters of Admuniſtration,2.34. In what caſe 
ir 14 etherwiſe, 235. Adminiſtrators may after the granting of 
their Letters, have Attion for wrong done before the granting of 
them, 146. They may not intermeddle where there is an Execu- 
ang, 6 $. 6. Adminiſtrators Adminiſtrator ſhall vor have 
Scire facias wpon 4 Judgment obtained by the former Adminiſtra- 
tor,2 34. & 242,243 An Adminiſtrator cannet deviſe rhe Goods 
= bath, a: ſuch,296.46. Admmiſtrater durante minoritate,13 x. 

103 ts 1 
Adultery in the Tabaters Wife, is a forſeiture of ber Legacy,p.4 52. 


$.22. 
er next Advowſon deviſeable,p.392.5.5. Advowſon may 
be Aſetr how,1 84.155 $5. Advowlons for years belong to Exe- 
eaters, 121.4. 2. how obey bf 
& Cognatus, bow i er,p.257.4.3. 
wet Demizon'd, whether ſuch l make a Will.of Lands, p. 
371.$.3. Whether an Alien (not S—_— bm mngnd 1 
made an Executor or Adminiſtrator,85.4.1. & 252$7.& 159. 


& 258. 
ont me Oviginal,p. 3.4.1. Hew the Alienation of # Beque 
becomes 4 Revocation thereof in Law,448.4.12. The legal he 
rence berween voluntary and neceſſary Alienations,4,53.4.4.8. 
All,rbe force and of that word m 4 Deviſe,p.419.5.1 4. 
= being Legataries , both by the Civil 
Conen Law, p.27 8.4.2. 


Animus Teſtandi, ns Teftament or Deviſe can be geod witheut it, 
p.68.4.5. How it may be proved,ibid. 
when and bow due, 412.420. Several Law 
em bed ibid. 
Apoſtates are anteftable, 37. $.4- They may net be Executcrs, p.85 
_—_— 


ice goes to the Executor, a1 @ perſonal Chattel;p.12.2.5.4, 


Appurtenances, what peſſerh thereby m a Deviſe,p.3 7 3.5.0. 
Arbirrament, s bar to Execators, by Extinguiſhment of Debt,p.111, 
112. 


Arrearages 
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Arrearages of Rent,what thereof are recoverable by Executors,and 
what not, 1554-3. 

Arrian Hereticks may not be Executors by the Civil Law, p. 86. 
C2. 

Aſent of an Executor neceſſary to the Execution of @ Legacy, and 
what amounts to ſuch an Aﬀſent in Law,p.144,1455-1.6 143. 
y. 8. & 149. 244- 360. At what age an Infam-Executor ma 
Aﬀent to s Leg » 149. The Aﬀlſent of one Co-executor is ſufb. 
cient, 24.5. In what caſethe Aſſent of one Co-executor ſhall not 
prejudice another, 192. What ſhall amount in Law to an Aſſent 
fo # Fe «7 of a Remtor Term, 1.444245. 

Aﬀers i» the hands -of one Co-executor, is Alets in them all, p.181. 
C. 1. The Teſt ators Goods are no Aﬀlers till they are recovered, ibid. 
Their On — in Law,ibid. Damages recovered are Aſſets, 
ibid. $. 2- & 192. Mortgages redeemed with the Teſt ators money 
are Aﬀſers, 182. $.3. Leaſes are Aſſets, ibid. Aﬀets may ſeversl 
ways be of ehings that never were im the Teſt ators poſſeſſion, 132, 
1835.4- & 185. 194. In what caſe Lands given to Executors 
are Aſlets, 184. $.6. The Avoidance of a Church woid, is no Al- 
ſers, 1 $4. $.8. How an Advowſon may be Aﬀſets, 184, 185. 5. 8. 
A Preſentation to a Church ts no Aﬀers; 185. $. 8. AU Chattels 
are not Alets, 185. 5. 8. Moneys recovered 'by Executors are 
Aſſets, 188. The Debts of a Debtor- Adminiſtrator are Aſſets, 
188, 189. Aﬀetrs n Ireland, are the ſame in England, 189. 
Aſſets may be in an Executors Executor , that were not ſo in 4 
Executor,190. Rents reſerved are no Aﬀers, 191. How Execu- 
tors may make themſelves liable to Legacies without Aſſets, 192. 
The —_ of Land deviſed to be ſold, are not Aſſets ; or Lands 
deviſed to. be ſold are not Aﬀſers , as to the profits —_ before 
the ſale, 2115.2. Moneys recovered in Chancery are Atſets, 172. 
A Reverſion upon an Eſt ate-tail is no Aſſets, ibid. Bond given by 
an Exccutor to his Teſt ators Creditor, is @ diſcharge of Allcts for 
ſo much, r9 3+194- The mean profits of Land deviſed to be ſold, 
ave not Ailets till the ſale thereof,372. $.6. 

Affumpſit will nor lie againſt Executors for their Teftators Debt by 

 fimple Comratt,p.174,175,176. 

Audita Querela, is what caſes it will not lie, p-97.5.ult. 

Avoidance of a Church no Aſſets, 1844.8. 
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B. . 


Barori end Fere at the Commen Law, Vir and Uxor at the Civil, 
difference berween them, p. 1 17..S,ult. . 


Baſtards, whether they may be Executors, p.B5.$. 1. or Legataries, 

275,280. $.4- ; 
; have eyer badthe right and power of Adminiſtration touch- 
ing the Revenues of the Church,p.4.24-5.1. 

Blind Perſons, in what manner teſtable, p. 345-15. 

Blood er Half-bleed im a Sifter , or of equal degree to the 
Whele-blood in a Brother , as to tbe Adminiſtration of an Inte- 
fates Eftateyp.1.34- 

Bona Notabilia, what in ancient times, p.7 2.4.ult. The Law thereof 
a: now prattiſedp.6g to 7 ; 

Bond taken by the Ordinary of an Adminiſtrator for a Diſtribution, 
whether m Law,p15 5.43 : 

Bonds - ebts, whether they make Bona Notabilia, and where,or 

mw 70.4. "4 

Books rw, | Fa 4 _—_— number, what is thereby to be under- 
ffood, whether ſo many Volumes, or ſo many Books in fewer Vo- 
lume:r,p 409.45. 


C. 


Cancellation, in what caſe it ſhall net null "Legacy, p. 448. 
$12. 

Captives, in what ſenſe they may be Tettable or not, popes. 

Cartel bequeathed, what to be underſtood thereby,p.467 5-55. 

Caveat depending, whether it prevents the granting of Letters of 
Admmiftration,p.25s. 

Chamber deviſed, what paſſerh thereby,p.399.5.32. 

Chancellor of & Diecefi, Vicar-general tobe Biſhop p. 161. 

Chattels, what, p.120.4.1. the ſeveral kinds thereof, p.120 to 126. 
Chattels Real, deviſable, what, 407, 408. $.2. Caſes in Law. 
rowehing the ſame, 389, &c. How Chattels Real may jurn mio 
Perſonal, 1854.9. Real Chattels not in an Executcr wntil entry . 
be made by bim,1 27 4.1. 

Child a» tbe Womb made Execxtor, p.102, &c. or Legatary, 423- 
$13. 

Childrengbe proviledges of Tet aments, in favour of ſuch,p.17.5.3. 
At what age they may make their Teftaments,2.3.4.1. 

Coaches, wherber they ſhall paſs under the notion of Heuſhold-fiuff 
bequeathed ,p.416.4.6. 

Coadjutor 
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Coadjutor ss no -Executor, p.78. 5. ult. 

Codicil, what, the Uſe, Etymon, and Original thereof, p.3.3.2. p.4. 
£.2.p.19,20. 

Como the Law concerning ſuch, p.179,80. Their indiviſi- 
bility in Law, 134-0 136. at Caſes one of them may [ue 
another, 156.5. 

Cognatus &- Agnatus , the difference betIngen them , p.57.53. 

Collaterals, the Law of Suceſſion ccncerning the, p.2.6 5,&c. 

Cungonnn of hands, how and when ſufficient for proof of a Will, 

p- 07.3.2. 


Conditions incident to Legacies,p.255,&c.a Subjet very volumi- © 


nous in the Law, 2904.1. The ſeveral marks and ſigns thereof 
2914.3. The ſeveral Queſtions im Law tcuching Conditions, 
29 1t0 293.5.4. Conditions annexed tro Dewviſes of Land,36 2, 
&c. Conditions in themſelves woid, ſhall not prejudice the Lega- 
taries, Z81.$.1. How Conditions againff Marriage are dijtin- 
guiſhed by the Canon- Law, 382.$.9. Conditions Legatary im re- 
ference to Marriage , how far good or not, 4.5 3.5.25. Conditi- 
ons #n reſpet# of Marriage, 45,46. With the conſent of another, 
how far [awful 6.5.2. What a Conditicnal Teftament is, 29.$1. 
What words wil make a Condition, 39. How it differs from Mo- 
dus, 4.0. $.3. The poo kinds thereof in the Law, 40 to 44- 
How to proceed the Condition depending unaccempliſhed,47,4.8. 

Conſultation, how grantable in caſe of a Foynt-executor, p.117. 
$.4- 

Contingencies and Poſſibilities, whether deviſeable p.405.$.52. 

Contracts diſſolved by Obligations after made, y.20.3.1 0. 

| Corporations, whether ſuch may be Executors, p.85.5.1. The Goods 
of Corporations do go neit ter to the Heir nor Executor,131,13%. 
6.6. Perſons corporate may not deviſe what belongs to their Cor- 
porations, 2.7 6,5.1- 

Corn growing or ſtanding, in what caſe bequeathable or mt , p. 
410.5. 13. It goes not to the Heir, but to the Executor, 419. 
$.13- 


3 . 

Colts, not to be paid by the Plaintiff-Executor Non-ſuited, or againſt 

- whom {adn doth paſs, 179- | x 

Covin or fraud, in what Caſes properly cegnizable in the Eccleſiaſt i- 
cal Court, p.173- 

Creditors made Executors or Adminiſtrators, p-117 to 119. Whe- 
ther they may fir#t pay themſelves, 11 S 116.5. 3: Certam 
Limit ations thereof 1n Law, ibid. 

Cuftom in I ondon, for Executors and Adminſtrators to pay their 
Teſtaters or Inte Fates Debts only upon Contrath, p.173. 
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D. 


Damages recevered by Executors are Aſſets, p. 281. $2.& 182. 
$4- ® 192. 

Deaf and Dumb: i= what caſes teftable or not, p.34.5.1. Alſo, 
whether ſuch may deviſe thetr Land, 30143 

Deathef a Legatee, before the exiitence of a Poſſible Condition, doth 


extinguiſh the Legacy, p435.v ! 3- 
Deber, Derner, & Detinet , How Actions are brought in 
. them, or is eitber of them, 2.37,2.35. 


Debts deviſcable, Legacies thereof,and the Law therem,p.4.3 1,6. 
Debr- Legacies ave forrfold ,4.32.42. Debrs bequeatbed, and af- 
ter recerved by the Teſt ator , the Legacy is extinguiſhed, 4.3 4. 
$.11. In what caſe; nit, ibid. & p435- Whether Debts paſs 
by the werds | Moveables or immoveables ] deviſtd,39 2.5. 6. 

& 416.4. 6.418.5. 10. They are to be paid before Legacies, 215. 
$.1. The Executors meabed im payment of Debte,p.215 to 225. 
Debts owing to the Teitator,are no; m the Executor till recovered 
ar releaſed, 1374.1. Debt releaſed though not recovered , by 
Execxt ors, are Aſſets, 183,5.5. Debts owing by an Adminiſtra- 
tor are Aſſets, 188, 189. The Debt is extinguiſhed by taking the 
Debtor to Hurhand, 189. Debts wpon a ſimple Comratt, by Te- 
far or Inteft ates, are no regudavly, and at Common Law, due 
from their Executers or Adminiftratorr, 278, 179. 

Debtars made Executors, p-113 70 119. A Releaſe m Law,11}. 
C1. How andin caſe of foynt-execmors, 1145.2. 

ion, counting that Adminiſtration was committed by one 

(without ſaying, Loci ilbus Ordinarium) whether good or no, 
2345, 25944 246. .. 

Delegates , wherber they may grant Letters of Adminift ration,p. 
2 39- 

Demonſtraticn falſe, witierer not @ Legacy, p. 282.5.2.0- 

53. Falſe and neceſſary doth, 2854.1. Falſe and ; act 
darh nor, ibi 

Detinue, is what Caſe it lies for an Infant againf# an Adminiftra- 
ter, Þ-109- 

ke ; the Lawin ſuch caſe, p. 200 t0-201.How many 
Way: it may be committed, 204, 2054.2. Executors charged de 
bonis propriis #» that. caſe, 205, 206.4.3. What Ads % not 
ammnt to « Devaſtavit, 206. A — ane Executor, 
ſoo!l wot charge anctber,2.56,2.07 4.4. The metbod of proceeding,in 
caſe of a Devaſtavit, 257.4. 5. It 1s no Devaſtavit, if an Exe- 
extrix marry with ber deceaſed Husbands Debtor , and cut-live 
hum, 20g How aberwiſe js may be a Devaltavit in @ Feme- 


Executrix, 
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Executrix, 112. $. 1. In what caſes the. the Sheriff muſt retarn a 
Devaſtavit, 97. $. 5. 

Deviſe, what ; and wherein it differs from the word [Legacy] p. 
271+ .The Qualifications thereof, ibid. $. 3. & 272. $. 2. The 
time of dewiſmg more conſiderable, than that of the Dewviſors 
death, ibid. &* 273.$. 3. Deviſe of Goods by an Executor as 
Executor, not good, 'I 37, 138. $. 3. Deviſes of the [ame Land 
twice made to ſeveral perſons inthe ſame Will, whether bath good, 
306, 307 $S. 4 & 328. Deviſe of Land to one [not ſaying , 
How long, }.is an Eſtate, only for life, 340.5. 1. Deviſe of Land 
for life, 34.0, &c. Whether a Deviſe yoid or woidable ab initio, 
may become good ex poſt facto, 387, $.6. A Deviſe made with 
roo much generality, whether void. 4.38, S. 1. A Deviſe untorwo, 
whereof one is n9t in being, is good for the whole unto the other, 
40".$.38.Deviſable what ; and whether a man may deviſewhat 

* 4s not his own, 294. &c. to 2.96. $. 2. The difference between the 
C:vil and Canon Law in that point, 296. $. 5,6. How many 
ways a Deviſe. may become void , or wvoidable, 44.3, &c. How a 
Deviſe originally void, may become good ex poll tacto, 393. $. 9, 
10. Who may vr may not be Dewviſors or 09g an fect $.1,2. 
Inwhat caſe a Deviſee may take the thing deviſed, without the 
Executors conſent or delivery, 275, 276. 5. ult. 

Dilapidations, where atlionable againſt Executors, p. 197.5. 3. 

Diſtribution, whether Bond taken by the Ordinary for the [ame be 
good, 24.3. & 255. The Law now in force touching the Diſtribu- 
tion of an Inteffates perſonal Eftate, 254, 255- 

Doves, how they are computed amung the Immobilia, 41 7. $. 8. 

Drunkenneſs, «at what degree it renders Inteſtable, p. 2.6.5.6. 


E 


Eccleſiaſtical perſons may not deviſe what belongs to the Church p. 
276.8. 1. 

Edifices in a Field paſs with the Field deviſed, p. 399.5. 33.451. 
$. 42. 

Election, in caſe of Legacies, to whom it belongs, whether to the 
E xecutor, or to the Legatary, 4.38. 468. $.65,09. How the election 
in a Legatary, is to be regulated in a doubtful caſe, 3933.13. & 
397 $. 24. What the Law is in caſe of a double elettion, ibid. 
$. 26. vid. 468. $. 65. & 470.5. $1. 

Encreaſe got by merchandizing with the Teftators Money or Good: 
is Aﬀets, 182. 5. 4- 

Enmity, how it makes a Legacy void, or not, 45 1.5. 22. 

Ertail Eſtates, deviſable by Will, p. 331, &c. The difference in 
Law between Dcviſes and Grants in point of Entails, 332. $. 3. 
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By what word: Entails may paſs by Deviſes. ibid. $. 4. & 333: 


$. 4 
Error, what kind of Error, hew, and in what caſes it ſball make 
woid a Legacy or wet, p. 446. $. 10. Error im the name appella- 
troe of the thing bequeathed, witiates the Legacy ;, not ſo, m an 
Error only of the proper name, 285. 5. 1. Error im the Deſcrip- 
rien only of the ſituation of Land deviſed, doth nat witiate the De- 
Vi,t, 402, 493+ ). 47- 
Excummunicate per/ons, not abſclutely inteft able, p. 37, 38. 5. $. 
It bei ber they may be Executers, S5.%. 1. Or ſue as Executors, 
155- $. 4 Whether they may be Legataries, 279. $. 2. 
Executor eſſential to « Teftament, p. 12-5. 4 & 13.%. 7. Not ſo 
as to a ill enly for Lands, vid. How many ways :hey may be 
conſtituted, 32, &c If they be but implied, though not expreſſed, 
it 14 ſufficient for a Will, $2,83.6. 2. Some Injtances thereof, 3, 
84- 5. 3- Exccutors Executor, $82. to 89. Such bato nothing to 
do, @ Co-excentor ſuryiving, 854 3. Excepriens to that Rulegbid., 
$.4.4 threefold Acceptaticn of the word "a, 75, 76.4.1. 
Teftators liberty or freedom in makmg Executors, ibid. Con- 
ditimel Executors, T7, 75. The Qualifications of their power, 
48.4. 23. Executors ſab/tituted, $0, &c. Who may not be ſuch 
by the Civil Law, 86.4. 2. How he differs from an Adminiſira- 
rer, 118. $.1. Hew froma Heir, ibid. $. 2. His rights exclu- 
cluſroely to the Heirs, 12.0,S&cHhat Atts be may door not, = 
Probate, 1 C. What Attions be may maintain before Probate, 
145-5. 4- He may releaſe 8 Debt before Probate, ibid. In what 
caſe they may ſue m the Ecleſiaſtical __ their Teſtators 
Goods, 156. $. 6. Executors may be made by werds, of Impli- 
cation enily, 189. They are nut chargeable with mere than comes 
to their | er 197. $. 4 In what caſes they may be charged de 
bonis propriis, 198, 199. $. 9. The metbod of preceedings 
that caſe, 199, 200.4. 8. They are obliged, though not menti- 
oned in the Obligation, 201, 20%. 5. 9. A what caſe the ſurvi. 
wing Exccutor may be excluded or not, 2.34 Many Executors 
repreſent but one perſon, 4.3. 5. 12, How an Exccutor, during 
Amerity, u to be chargedn caſe of Watte,after the Minor comes 
of age, 98. $. ulr. 
Executor de fon tort, p. 90. to 102. What Atis may make a man 
Executor in his own wrong, & net, 9o, 91.5. 1. & 93 94- 
v. 3. What Ads bythe Croil Law will make one ſuch,or not,1 00. 
to 10%. The Statute- Law concerning ſuch 2.4.7, 24.8. How far 
an Executor on bis own wrong u chargeable, and bow implead- 
«ble, 91,93.4-2. An Exccutor of bis own wrong may net re- 
tain (a1; aber Executors) the deceaſed's Goods to Tatisfe bimſelf, 
99- $5. & 1co. le ſhall nos be diſcharged by matter ag 
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* faQoibid. He is not excuſed as to Attions, by a ſubſequent Ad- 
miniftraticn granted to anutherp.178. 


Extents upon Fudgments belong to Executcrs,p.121.5.3. 


F. 

Falſe Pleas, dangerous to Executorr,p.9 7.5.5. & 100,193. 

Fear, what kind thereof ſhall null # Legacy,and bow, p.4.4.5..8, 

Fees, what due upon Probate F4 a Teſtament,p.62,6 34.5. 

Fee-ſimple, 2-bether in a Deviſe it may paſs by deviſing ro one and 
Lis Aſſigns, without the werd | For ever,] p.325.5.13. Beirg de- 
wiſed to one, whether in the ſame Will it may after be deviſed to 
another,358.$.14. 323-$.9. It ſhall paſs by deviſing a power to 
ſell his Land,32 15.2. Alſo by the word| Paying, Jibid.& 3224.6. 
& 229.4 Fee-ſimple may paſs in a Dewiſe by ſuch words as will 
not paſs it in a Deed,q.05 5.5 i.& 320,3214.1.322.5.5. 

Felo de ſe,in what ſenſe Inteſtable,p.37.$.7.& 302.43. 

Felons, how Inteſt able or not,p. 35.5.2. 3024.3. Whether they may 
be Executors cr not,85 $.1. 

Feme Cover:,whether ſhe is compellable by ber Hushand to accept an 
Executrixſhip,p. 109,11 0.4.1. Whether ſhe may accept or refuſe it 
without his conſent, ibid. $. 2. & 4- The difference between the 
Common and Canon Law in that point,ibid.$.3. Whether a Feme 
Covert Executrix may receive and releaſe without her. Husband, 
108. Whether ſhe may make an Executor without bis conſent, 
I11-S. 5. How ſhe may make ber own Husband her Executor, 
ibid.$.6. Whether ſhe may be a Legatary to him,2.79.4.3. She may 
not deviſe Land: to bim, 278..1. He may to her,270.9.3. 4 
Feme Covert may not dewiſe Lands to ber own Huzband , or to 
any other,3 0 1.5.3.Though ſhe may make an Executor of the Goods 

ſhe hath as Executrix , yes ſhe may not deviſe them, JO1.4. 3. & 
303-54 

Filial Portz.ns, p.253 to 255. Whether the Ordinary may compel an 
Adminiſtrater to diſtribute Filial Portions,ibid.$.2, 3. 

Fiſh in Ponds, whether they go to the Heir or Executor, p.12.9.5.ult. 
& 122.9.4. Whether they are computable among the Movyeables 
or. Immoveables,4.1 7 3.8. 

Flattery, if EO how and m what caſes it may null a-Le- 
gacy or Bequeſt,p.4.4.5,4.4.6.5.8. 

Flock of Sheep bequeathed, comprehends both Rams and Lambs, p. 
41 0.8.4. What the Law, in caſe ſome thereof do diezor others are 
exchanged, ibid. 

Forfeiture of a Legacy,bow many ways it may happen by a Legatary, 
P4525. 24- 

Fraud or Covingin what caſes properly cognizable in the Eceleſiaſtical 
Court,p.17 3. How it deſtroys a Legacy, 445. $7- —_ 
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prevem Aſſets,i89to 192. 

Fruits of the Earrb which of them computed Moveabler,and which 
Jennoveabler, 418, 419-4.13- The difference m Law between 
Fruits Induſtrial and Natwral,g 15 $13. 


G. 


Gold and Silver bequeathed, whether moneys are thereby compre- 
bended,4 7 4.4.98. 

Goods of the Teftator, met liable to the Debts of bis Executor, 184, 
185.47 8. Goods of wtrhers in the Teftators bands, not liable to 

buy 1, 186. $.11.'Hbat is mended in Law by the words of 
{ all « mans Goods] in  Deviſe, 392. $.7. Goods im general be- 
queathed, what meant 7 4g ap eng No more dath paſs under 
the notron of Goodr than what 1: clear above Debri,467.3.5 1. 

Graſs growing, 11 computed among the Immoveables,and goes not to 
the Executer, but to the Heir, 4194-1 3. 


H. 
Habendum, bew that word 11 confirued im a denbtful caſe of a De- 


wiſe. 31 3.4.2 

woes Fl « Sifter, whether of equal degree to the Whole-blood 
in a Brother in point of Admmiſtration or Diſtrabutiongp.2 34. 
25741 261. 

Heir, wherein be differs from an Executor, p. 118, 119. $. 2. The 
V4riOO ation of that word, —_ to the Common and 
Croil Law bid. The rights of the Herr as. Þhr ro the Execu- 
tors 126 to 129. How the Heir 14 ſwable for the Debts of the de- 
craſed,1t99.4.7. He 11 net obliged, unleſs mentioned in the Bond, 
2-149. The Heir,and not be in Remamder, ſhall take the advan- 
tage by the breach of @ deviſal Conditien, 3644.6. & 3724.2. 

Hereticks, bow far Inteftable, p.364.3. In what caſe they may net 
be Legatarieso 7 84 

ite born, when the Deviſe was to the Male or Female 
mn the Womb, bow ſhall the Deviſe im that caſe take Placeyp 387. 


Hor bequeathed, whether ſhall Mares paſs thereby, p.4,59. $10, 
& 441412 4674.53. 

Houſe dewnſed,after burnt whether ſhall the ground whereon it fred 
paſs yus Deviſe,41 1.4.14 Houſe buvit on Land pre-devijed, 
whether it ſhall paſs with the Land, 395.4. 19. Houle, ib:ugh 
but in part deviſed, in what caſe the whole may paſs, 396 5.23. 
Houle diwiſed, mot expreſſong which, w'b0 ſhel bave the eletinn, 

397- 


" Deed of Gift, mo prejudice to Creditors, _ C.ult. nor ſhell they | 


= 


— 
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' 397524. Other Caſes in Law touching Houſes deviſed, 39 =: 


398. $.27.32,31. Houſe, with ail things in it, deviſed, what 
may paſs thereby or not, 398,399.3.31. & 4094.7. Houſes de- 
wh , after burnt and rebuilt, the Law in ſuch caſe, 4.01. $.39. 
Whether Houſes paſs by a Deviſeof all @ mans Lands,4.06. 

Houſhold-ſtuff bequearhed, what ſhall ;bereby paſs,p.4.10.$-1 2. 

Husband and Wife, Deviſes rc!-;ing to them, p.382,&c. He is not 
liable for his Wifes De#t after her deceaſe, 197,198.$.5. Whether 
he may de jure claim the Adminiftration of bis Wifes Eftate 
in preference to her Kindred, 248, 249. & 256.1. He may De- 
wile 10 his Wife,277.$.1. 


- 


[. 


Ideots, who are [nach in Conſtruftion of Law, p.25 to 27. 5.6. They 
are Intejtable,p.25.$.3. 

Jewels bequeathed , what comprized therein, p. 4.13. ult. Whether 
Fewels belonging to an Inteſtate WWife,are the Husbands,1 53.3.5. 
Whether they are to be invventaried by him, ibid. A Law Caſe of 
Remark touching a Fewel,4.22.5.10 : 

If, In 2what caſe that word amounts nct to a Condition, p.289.5. 5. 

Imperfection of Wil} witiates rhe Teſtament, p.25.5.8. 

Immoveables are deviſable, p.392.5.6. | 

Implication, how Ef ates may paſs by Dewiſes only by way of Im- 
plication, p.3 14,3 15. 325.5.13,&T.341,342-S-2. 

Incapacity of Executorſbip, p.85,&c. 

Inceſtuous perſons, how Inteſtable, p. 37.5.5. They may not be Exe- 
cutors, 85.4.5. 

Infant in the Womb, whether ſuch may be made an Executor, p. 7 5+ 
$.1. & p.855-1.& 12. Org {opting, gee fe. & 2795.3. & 
385,&c. Whether a Deviſe be not good to ſuch , though ripp'd 
out of the Womb, 386.5.2. At what age an Infant is ca able 0 
Adminiftring,85.5.1. & 102,103. $.2. What As muſt be done 
by an Infant-Executor, 1035.3. As an Infant he may [ue by bis 
Guardian ; as Executor, he may ſue by an Attorney, 106. He 
cannot wrong himſelf by a Releaſe,1t 08. He is not barred by an 
Actcount made by one Adminiſtrator to another,ibid. He cannc: 
prejudice himſelf by bis own Laches, ibid. Whether be may be a 
Deviſor of Land,30 1.5.3. At what age he may make aIWill, or 
a Deviſe,2.79.5.1. 

[nheritance cannot be made by Will to deſcend contrary to the Rules 
of Lawyp.3574.11. 

Inſanity of JAmd, how it may be proved, p.24.5.2. 

laterelt of a Debt bequeathed, to whom is the Intereſt due;p.395. 


Inventory, 


f 
| 
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Inventor ygwhet ; the origins! thereofyp.1 504.1. The Law towc bin 
Imvemorits, ibid, &c. ought to be inſerted into, or may 
omitted out of the Inventory, 152,15 3- $.4- An laventory ma 
be made by Executors before Probate, 1454.5. Whetber it 1s to [4 
made of things in Attion by an Huband, as — ro bis 
Wife, 15 $5. The juſt value of things invventaried, 11 Ruled m 
3 wad a. yy & fury, than by the Appraiſement, 183. $.5. The 
difference berween the Common and Croil Law touching Inven- 
tories, 15 3.54- 

Joſeph, whether be were Jacobs Executor,p.2.5. 1. 

Joynt-renants, who are ſuch, p.31 1, 312. How they differ from Te- 
nants in Commen,312.& 322. & 327. Things in foynt-tenancy 

o neither ts the Heir nor Executor, 171. $.2. They are not devi- 
jable,296.4.6. 

Ifac, wherber be were Abraham's Executor,p.2.4- 1. 

Jus Repreſentationis, what,p. 259.5. 1. 


K 


Kindred, the Orders or Degrees thereof in Law, p.257$.2. It is 0 
ater latitude than Conſanguinity, 257. $.3. What meant by a 
, pron ro Kindred,4.7 0.4.80. 

Kings and | meer, whether they make their Teft aments, 
and of what,p.12.$.4. What the Law is, in caſe @ King be made 
Executor,765 42. 

Kingdoms,wherber they are deviſable by Will, p.297,298.4.7. 


L 


Lambs bequeatbed,under what bt they tobe,p.4675. 

Lands deviſable by Will, p.29 Te. het Lond, ind _— 303. 
$5. By whom they may be deviſed, J01.$. 2. A Deviſe of h 
profits of Land, is « Deviſe of the Land i ſelf, 307.5.5. Lands 
are not deviſable, without a Will in writing, 11.4.2. Exception to 
that Rule, ſbewing what Lands may be deviſed by a Nuncupa- 
tive Will, 11,12.4.3- Lands paſs mot by a Deviſe written from 
the Teftators words, taken only at the ſecond band, 15. In what 

e Lands to Executors to be ſold, may be Aſſets or net, 
193,1 187,188.13. What the Law imtends by Lands and 
Fo pong, 345.$.4- Caſes m Law touching Lands devi- 
e4,3589,&c. 

Leaſes deviſed p.147 ec. They are Aſſets, 182. $.13. & 183. $4- 

fimply for lives ave no Aſſets, becauſe no Chattels ;, they 
£9 neither to the Heir nor Executor, 131.3.5. A Leaſe deviſed 
my yet be ſold by the Executor, 1 4.6.4.6. 

Legacy 
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I 


Legacy, what ; wherein it differs from the word | Devile] p.27 1. 
A Bequeit given to God, to whom due, 73.3.3. Two Legacies 
0 different values tothe ſame perſon in two Wills of the ſame date 
'y one Teſtator, which is due, 45.54.19. Legacy refuſed to 
be delivered by the Executor , what remedy,2.74., 275. 4. 

Legacy forfeited by the Legataries, refuſing his duty impoſed by the 
Will,4.2 5 .$.16. How Legacies become word or voidable,p.4.4.3. &c. 

Legataries,what 9 may not be ſuch' by the Civil Lawyp. 86.3.1. 

Letter to Friend,whether Lands may be deviſed thereby,as im awrit- 
ten Will , p.284. $.7. Letters and Colligendum granted by the 
Ordinary, 2304.4. The Original of Letters manuſcriptural, t. 
$.6. Money bequeathed in a Letter, 468,4.69.5.7 3. 

Libellers, whether they may be Executors,p.85.$.1. 

Library bequeathed, what paſſes _— p.409. 5.6. 

Limitations annexed to Dewiſe of Landy. 352.,8&c. How they differ 
in operation of Law from Conditions,365 $,9. 

London,whether according to the Cuſtom there,a Teſtator may deviſe 
more than his deaths part,p.300.5.1.Alſo, whether Executors and 
Adminiitrators be not obliged by the ſimple Contratts of their De- 
ceaſed's according to the Cuſtom of the City,p.178.& 1964.1. 


Mad perſons Inteftable, p.2. 44% 55-2. 

Marble bequeathed,whether Marble Statues paſs thereby,p.4.09.5.9. 

Mares, whether comprized im a Beque#t of Horſes , p.4.4.1$5.12 & 
467.55 3-0 409.10. 

Merchandizing with the Teſtators Money or Goods, the encreaſe 
thereby is Aſſets , p.182,18 3.5.4. \ . 

age Legacies , or Deviſes in reſpef# of Marriage, p.380,&c. 

Matrimonial Conditions or Limitations,in reference to Legacies,ib. 
And to Executorſhip, 4.5,4.6. The Condition of Marriage,by and 
with the conſent of another, whether it (hall oblige the Legatary 
or not, ibid. 

Materials bequeathed, what the Law intends thereby,p.467.3.61. 

Materials for building a Ship bequeathed, wherewith a Ship is after 
built , ihe Ship doth not paſs thereby, p.459.$.8. Materials of 
a Houſe pulled down, to be rebuilt therewih,'is computed not a- 
mong the Moveables, but Immoveables, 4175-8. | 

Mill joyning to a Houſe deviſed,whetber it ſhall paſs with the Houſe, 
p.398.5.28. 

Military Teftaments, their Original, Antiquity and Priviledges,p- 
16.4.2. p.17. 

Minors, Dewiſes to ſuch,p. 355 ,&Cc. 

Miſtake im the Writer, how a Deviſeof Land may become woid there- 
by,p-1 5.ult.&> 4.9.$.3. Common miſtakes are n» prejudice to a 


Will, p.84.$.4- 


Rrr Modus 
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Modus , bew it differs from Conditio, p.40-$3-288,289.5.4. 
Money bequeathed, tbe Law and divers Law Caſes touching the 
ſamegp.410,&cWhether Money be computed amongthe Moveables 
or Immoveables, p. 417, 4185.9. 
Mortgages are dewiſable, p.39 1.4.3 3945-15. To whom they 
accrew,127,1284.2.To whom the Money therein is payable, 1 39, 
1404. 1,2. Mortyages, if redeemed with the Teſt ators Money, 
are Aſſets, 132.5.3. 
Mortuary what, when, where, bow much, and in what caſes pay - 
able, P-222,2.2.3-3.12- 
Mother , whether next of Kin to ber Child, p.261,262.5.1. 
Moveable and Inmoryeables bequeatbed, what the Law intends, 
thereby, p.392.4.7.0 eas 


Name of the Legatary not neceſſary, where there is other ſufficient 
deſcription of the perſons,p.3 02.$.4 In what caſe the miſtaking 
of rhe Legatary's Name ſhall net prejudice the Legacy,ibid. Names 

Appellatroe of more force to Law than Proper Names, and why , 
446.4.10. In what Caſe t may prove prejudicial to a Dewiſce 
10 have lot ber Name by Marriage, 3 14. 317. 

Noah the firſt Teftater or Deviſor, p.2.4.1. 

Nods and ſigns, whether ſufficient whereby Legacies and Deviſes 
may paſs, p-12,13.4.5. 

Nomine peenz, 4 Deviſe ſo made , nct ſatified by the Executor , 
the Deviſee may have either the Legacy or the Penalty,but no: 
both, p. 397 5-25- 

Notes only taken at firft, after reduced :o form in writing, /ufficient 
for a Deviſe of Lands, p.124.5.& p.15. 

Nuncupative Teft aments, what p. 13.6. The Antiquity thereof ibid. 
Not ſufficient to paſs Lands, 1b. What if the Executors name be 
omitted out of the writmg,wbetber then Nuncupative or not,p-1 3. 
6.7. Lands of Burgage-tenure and by Cuſtom deviſable,may paſs 
by Will Nuncupative, aud without writing, 1 1,124.3. 

O 


Obligations or Bonds made only to the Wife,are not deviſeable by the 

Othce for Term of years, Whether deviſable, p.417. $.7. whether 
computable among the Moveables cr Immoveables, ibid. 

Old Age, in what ſenſe it may render Intettable or not, p.25,264.4. 

Or, how that word in Deviſes, may be a Note of Augmentation , 
rather than of Diſ-qunttion, p.4,04.4.55. 

Orchard , the wo thereof deviſedby a Leſſee, who ſhall pay the 
Rent,p.402-4.46. 

Ordinary,wbat ; 615 power of Probats, and granting Letters of Admi- 

niſtration,and when it began,p.5 9,&c.be bark no power —_— a 
Devi, 
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Debt, 1164. 4. In what caſes he may be ſued for the Debts of the 
deceaſed, 198. 5. 6. 

Out-lawed per/ons are not abſolutely Inteftable , P. 37, 38.6. 9. 
How they may be Executors or not, 85.5. 1. Whether they may be 
Legataries, 2.78. $. 2. Whether they may ſue as Executors,1 5 5.5.4. 
An Out-lawry in an Executor = forfeiture of bis Teft ators 
Goods, 156.5. 

Ox bequeathed,ond dying before delrvery,what is dueto the Legatary, 
P. 411.5. 18. 

P. 

Paraphernalia What; to whom they belong,p.1 = 1.0 132,133.4.7. 

Pariſh Chuch of the Teſt ator made a Dewiſee,the Teſt ator dwelling firſt 
im one Pariſh where he made his Will, after in another where de di 
ed,which Pariſh ſhall bave the Deviſe,p.4.68.$ 70,& 47 1.4.82,83. 

Part of Land deviſed, not expreſſing what _ or bow much, is 4 
motety,p.396,$.2 3-& 4.74. $. 100. The like as to @ Part of Goods 
bequeathed, not expreſſing what Part, 413.$.11.& 467.5.49,50. 

Paying how that word creates a Fee-ſimpleinaDeviſe,p.321.323.3.10 
324-5.11-325-5.13-328.345-36 3.4-2.When that wordin a Will i 
conſtrued rather as a Limitation,than as a Condition, p. 364. $. 5. 

Perſonal Chattels deviſed, p.497, &c. They may be due, though f « 
Yeſtator hath them not in kind, 4.12, 4134. 21. 

Pious Uſes the priviledgesof Teſt aments in favour thereof,p. 17,1 Ne, 

Plate, whether it paſſes under the notion of Houſbold-ſtuff bequeathed, 

. 416. $. 6. 

nn of an EFtate deviſed, not [aying what Preportion, a the one 
half, p. 474, $. 100. The reaſon thereof in Law, ibid. 

Pofſibilites are devi/able,though not grantable, p. 419. 5. 15. 

Preſentation to a Church is no Aﬀets, p.1 85.3.8. Whether deviſable, 
298. 5. 8. Preſentations :hat are word, are not dewiſable,zq2 5.5. 
The Grant of the next Preſertation #5 @ Chattel, and goes ro the 
Executor, p. 121. $. J. 

Priſoner taken jure belli, gres to the Executor, p. 122. $. 4. What 
kind of Priloners are Teſtable or not, 23.5. 3. 

Privileged Teſtament, what, p. 16.5. I. 

Probat of Teſtament, the Law therem,p. 58. to 65. How the Probat 
of the IWill ſhall beqwhen wruten with the Teſt ators own hband,66, 
67.8. 2. The Probat of a falſe Will juſtifies not the Att of a 
fraudulent Executor,$.$. ult. IWhere the Probat is to be had in caſe 
of Bona Notabilia, 69. 70. $. 2. hat Atts may ve done by an 
Executor before Probat, 14.4, &C. 

Proof, what requiſite to a Lait-Will and Teſtament, p. 65. to 58. 

Profits of Land deviſed, is a Deviſe of the Landit [lf,p.4c0.3.34- 

Pronibition, iz what Teſtamentary and Legatary ca'e it lies, or not, 
p. 173. & 187. $. 13. & 66.5. 1. 


Rryr Y Provilo 
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Proviſo of not Admini/ftring, annexed to the Appointment of an 
Executor, whether gocd or not, p. 364 $. 7. 
Purchaſe Deed deviſed, what paſſe: thereby, p. 474 $. 103. 

R 


Recuſants Convill, whether they may be Executcrs, p. $5. $. 1. 
Refuling Execaters, what AGs may be done by (uu bp 65-5. ulr. The 
Refuling Exceuer 11 exiluded by the death of bis C-executor, 88. 
6.9. In wit menner the Refuſo! of an Executorſt ip cught to be, 
14",141-4. 1, 2. How the Executor that refuſes, may yet cfter 
Adminifter, 141, 14% $5. 3. In what caſe be may not refuſe, ibid. 
$. 4. Refulalof Executorſhip, whether it may be made by a Letter 
ro the Ordmary, ibid. Such Refuſal is prevented by once Admini- 
ftring,1 4.3.Or whether the Refuling Executor may yet afterwards 
Adminiſter, 2.49. 5. 3. 
Releaſes of Debts may be made byExccntors beforePrebatyp. 145.5.4- 
Relcaſes made by Executor, ſubjett them to Aſſets for ſo much, 155. 
A Releaſe made by an Infant, the money net paid, is net good, 
104. $. 5. & w 1 07. When a Relcaſe made by an Infanm-Exe- 
cutor ſhall be good, 105. A Releaſe made by an Infant-Executor 
wpon payment of the Principal of a Bond forfeited, is no bar in Law 
to him, 107. Whether a Releate made before Frobat be good, 1 16. 
C. 4 The Releaſe made by an Executrixgaking the Debtor to Hi:s- 
band, i: not good, ibid. 
Remainders and Reverſions dowiſed, p.3 54, &c. Whether a Remain- 
der may be limited after a Fee, 55.4.2. Remainder of Good: be- 
queathed is nd, ibid. $. 4- & p. 360. Remainder of a Term de. 
wviſed, after a Term of years deviſed for life, is void, 357.5. 11. 
Fee conditionally deviſed to one,Remainder over to another s5 void 
57-5. 11. & 14. What Remainders and Reverſions are devi(a- 
le, ibid. $. 13. A Remainder deviſed jo a perſon , or a Corpora. 
tion not in ele, is void, 46 1. Remainder Deifed may be void by 
rea/on f wncertaity, ibid. That Remainder may be woid by Deed, 
which by Will is good, 12.9. $. ult A Remainder for years ſhall be 
Aſſets, 183. $.4- A Remainder deviſed to a Fraternity not incor- 
porate, 11 4 Remainder, 277. $. Remainder after a life devi- 
ſed, in what caſe good, though the Deviſee for life die before the - 
Dewiſor, 461. 
Rent, What due to the Heir, not to the Executor, p. 159-& 191. 
Whether by a Deviſe of Rents, the Land it ſelf ſhall paſs,318.& 
324-$. 10,& 12. Of Rents deviſable, 268, &c. By whom is 
the Rent of that whoſe Fruits are deviſedby @ Leſſee pay- 
able, whether by the Executor, or by the Dewiſce.393.4.12.Rents 
of Land deviſed to one, the Fee of the ſame an to another, 


and both in the ſame Will, what the Law is in that caſe, 399, 
400. $ 34: 


Repeal 
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Repeal ef a former Adminiſtration to one, witther it may be by the 
granting of a Jub/equent Adminiſtration 10 another, without any 
Sentence of Appeal,p. 177,179. 

Repreſentationis Ju,wbat it 15,P.259.S.1. 

Retainer cr Detainer of a Teſtatcrs Gocds by his Executors, may be 
good, p20. $. 10. Likewiſe by an Hdminiſtratrix, Curante Mi- 
noritate,2.34- By other 4 dminiftratcrs ut may be geod,24.3. Alſo 
by an Executor geod,25i. Net ſo by an Executor de lon tort,ibid. 
A Retainer made by a Dibtee-Fxecutcr is goed, ny $6. $10. 
& 193 70 195. A Retainer of the Teſtaters Goods by Executors, 
upon payment of the Teſt ators Debts, with the Executors Money, 
is good, 1 4.6.5.5. & 1474.7. & 148. & 1865 12.& ng) 
& 240.0therwiſe if he be an Executor in bis own wreng, ibid. 
& 183.5.5.186.8.1 0. . 

Revivor of a Will reviked, p.55 to 57. 

Revocations Teſt amentary, 5 1 te 55. Revocation of a Tiſtament by 
Marriage, 32.4.6. 52,53- $.9. Whether the Ordmary may at bis 
pleaſure Revoke an Admimiiratien, 250,25 1. $.4. Revocations 
in Law touching Deviſcs or Legacies, 4.4.3,&c. They may be only 
by way of Implication,4.5 9g. In what caſe a Feoffment of Lands 
predetijed may be no Revocation of the Deviſe,ibid. Revocations 
in general are not favured in the Law,q.60. A Feme Sole mar- 
rymg her Deviſee, amounts to a Revocation of the Deviſe, 461. 
Caſes of Legacies wrevocable,q.69.4.74. 


S, 

Sale of Lands by Executors deviſed, p.37 1, &c. Whether the mean 
profits of Land deviſed to be {eld ſhall be Aſſets in the Execautors, 
ibid.$. 1. & 373- $.3- Whether Sale of Lands may be made by 
one or ſome of the Co executors.where Lands are deviſed to be ſold 
by the Executors,372.$.3. The Law, in caſe Lands be deviſed to 
be ſold with the aſſent of another,37 3.5.5. The Executors power 
in the Sale of Lands deviſed to be Al , 210, &c. The difference 
in Law betweena Deviſe,that Executors ſhall ſell the Land,and 
a Dewviſe of the Land to Executirs to be ſold, ibid. $. 1. In what 
caſe the Heir may enter into Lands deviſed to be ſold, 211. $.3. 
The Sale of Lands deviſed to be ſold, may be made by the Execu- 
tors that accept the Executorſhip, without the others that refu(e,ib. 
4- In what caſes the ſurviving Executors cannot ſell tbe Lands 
deviſed to be ſold,2.11,212.$.5. The Sale of Lands may be com- 
muted to the truſt of an Executor,88.$.1. Whether the Sale of the 
PE Goods may be good before Admmiſtration gramed, gg. 

Sanz —_ » what the Law underſtands thereby, p. 25.5. 2. 
27.5.ulr, 


Satif- 


\ 
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Satinfattion, wot ro be acknowledged for more than recerved,citber by 
# Guardian, Infant, or Executor, 1". 

Security of Legataries in ſome Caſes to be required by Executors, ig 
other caſe; to be required ty the Legataries of Execwors,p.4,28.5.29. 

Self Murtherers, im what caſe; Intefable, p.374-7. 

Semini ſuo and Sanguini ſuo,the difference betwixt them,? 7 3.5.4. 

Scrivener, be may net by the Croil Law write bimſelf ws Execu- 
ter or Leg atary in the Teftament,p.86.4.2. 

Shall, - _. caſe that word it taken for | Should, Jp. 3474.1. 

Sheep bequeathed, wherber Rams and Lambs are compriz'd therein, 
p415.14 

Shem, whether be were the fir ff Executorgp.2.5.1. 

Shi —_ afterward: ripp'd abroad, the Materials paſs not 
b that Deviſep 4594.8. Computed among the Immceables, p. 
417438. 

Shop deviſed, what paſſes thereby,p.399.9.32. 


Signs, Becks er Neds, whether ſufficient to paſs @ Legacy, when the ' 


Teft ator can ſpeak veer pal 2,28 3.4.4. 

Silver bequeathed,what ſhall paſs thereby,p.46 7.4.63. 

Sodomites InteHablegp.37.4.6. They may not be Executers,p.85 4.1. 

Solemnities required to a Tettamemt by the Civil Lawyp.g.5.1. 

Sollicitations vexations vacate @ Teſtament,p.14,1 -4.8. 

Specialty bequeathed,what paſſes thereby, p.457.3.64-47 45-103. 

Spiri ſon cannet deviſe the = or Goods, 3014.3. 

Stud #rbed, what to be wnder/t ood t eby,p. $£.6. 

oy Ae way the feveral kinds thereof p.80,81. FORM 

Suburbs, bew conſidered , in point of Legacies, as the City it ſelf, 

os.$ 5. 

ln wal Law of Succeſſions,p.259 to 267. 

Succefiors, wherber a Deviſe to one and bis Succeſſcrs doth make a 
Fee-frmple, and in what caſe,p.326. 

Superſtitious Uſes,or Legacies bequeathed to ſuch Uſes, are void as to 
the Legatee,p 460. And Deviſes of Lands on Condition of Su- 
perſtitous Uſes do weſt in the Crown,3654.11. ? 

T 


Term of years deviſed;p. 247,&c. Net emtailable by Iill,3584.15. 
Teſtamenr, rhe Antiquity thereof, and whence it had its original, p. 


1,2. 4.1. The Defimut rom thereof , P. 3. $ 2- The Inference s of 


Law from thence, p.4.4.4. How u differs from a Loit-Will, P. 
4+5- $5. The Ermen of the word | Teſtamenturn, | p. 5. $. 6, 
Whether it requires a Seal and Subſcription, 6.4.7. Ti b \everal 
kind: thereof,7 4. 1. The Diviſion thereof among the /nuciont Ro- 
mans,7,5.4.2. The different modes thereof according to tre Law 
of Nations, Croil and Cann, $,9. 3.3. Tiff amunts [cle; tn ad 
anſolemn, what, and why [c calicd, 9, &c. What perſons 1s 

ble 


9g pr 


ct, 
[O—— 


THE TAREE 


f ble of making Teſtament,21,22. A Teftament begun, but not fi- 
niſhed, whether geod or not,-34, 35. $.2. How Teſtaments do be- 
come w0id,4.9,50. Two Teſtaments of the ſame "date , what the 
Law in that caſe,5 75-4 55S. 3. In what caſe the former Will 
ſhall net be revoked by a later,5 3,5 4.5.5. 

Teftate and Inteftate, in what caſe the ſame perſon may be part! 
each,p.57.5.4. By the Civil Law the [ame perſon cannot be hank 
Teſtate, and partly Inteſtate, 2901.5.8. 

Teftators and Executors are Correlative,, the operation in Law of 
that Correlation,p.138, 139.5.5. 

Things, whether Money be comprebended in that word generally be- 
queathed,q.7 4. : 

Tranſlation fowrfold,p. 4.5 0.5.48. It makes woid a Legacy as to one, 
and gives it to anotbergibide. 17, 

Traytors Inteftable,p.35.$.1.69 3024.3. May not be Executors , p. 


85.5.1. 
"Trees ſold, thowgh not felF'd, go tothe Executor, p.123.5.5.124.4.6. 
125. 

Trult'ts ſell Lands, is not performable by an Executors Executor, 
p-38.$.2. In what caſe an Executor may be charged with a Truſt 
that was in his Teſtator, 196.$.2. A Truſt of Leaſes made by a 
woman for her uſe, before Marriage, 4s ont of ber Husband: diſ- 

ſah,153.$.5. 

Thins in caſe of ſuch, when a Deviſe is made ts the Child in the 

» Womb, bow the Dividend ſhall be, p.386,387.$.4,5. & 423- 
$.13- | 


| ] Wot: 5:42 
Villains, whether Teſftable or notyp.27.5.1. | 
Uncertain per/ons may not be Executors, p. 85.8.1. nor Legataries, 
p27 7,278.$.2.& 3025.4. - 
Uncertginty, bow it invalidates a Legacy,p.4.49,4.48.5.11. 
Unſolemn Teſftargvrs, what, p- 17. 3.2. Whether goad by the Cruil 
Law gbid.s. 3- : F 
Void,when,and bow Teſtament become woid;p.4.9,5 0.4.60. Caſes in 
Law tenching Deviſes v01d,4,61,&C. 
_ prinzed, whether they paſs by a Bequeſt of Books, p.467. 
$.62. 
Ules, what deviſable,p.39 1.5.2. 
Ufurers, whether manifett Uſurers may be Executors,p.$5 5.1. 
Ulurious Contrats are wid in Law, p:206.3.3. It is a Devaſtavit 
n an Execntor to pay an Ulurious Contratt.ibig. , 
W. 


Wages of Servants,what payable by Executors,p.162.5.2. They are 

to be paid before Legacies,22.1,222.4.10. 
Warranty,whether it may be made by Will,p.306.4.3. c 
Wite 


THE TABLE. 


Wie of A.B.by name made a Leyatee, ſhall bave ber Legacy, albeit 

-- ondebe Wife of CD. in the Teft ators lifetimegp. 461. 
illor Loaf M,wber, p.34.2 How it differs from 4 Teſt ament, 
445 4-5. The Will of a Tettator depending on bis Executors Will, 
1 no Will,410,4t 1 4.3,4- vid. Teſtament. 

Wines bequeathed, the Veſſels wherem they are,do paſs thereby, p. 

a. + Oy Ac FT OR if will 

"Vienc the Civ requiſite to prove a Will,p. 
$5 SC.$2. het ove ncmparens 41 to hor end, 67.4. 3,4. d 

VVomen Covert, in what caſes they are Teftable or not,p.2.g to 3}. 
Whether they may accept of an Executrixſhip without the Huſ- 
band: conſent, 31.4.5 Their Marriage ſubſequent to their making a 
Willys @ Revocation thereof im Law,ib4.6.vid. Feme Covert. 

VVool bequeathed, after converted into Cloth by the Teſtator, the 

atary ſhall not have the Cloth, p. 462. What be ſaid to 
toys Deviſe of Woel,467 $.58,59. 

VVords of deviſeng, what ſufficient, p.25 1.5.1. Impertinent words 
do not eval @ Legacypa81,282.5.r. Whether a Legacy ſhall paſs 
by words implying @ contrary Condition, 283.4. 5. VVords by Im- 
plication may make @ Legacy greater caſually , than was ex- 

fed erigmaliy, 234. %. 7. What words denote Conditions, 2.90. 
h Legacies by words of a defefiivue fignification, 4.26. 
$2 1,23 The dfrence between words = 4 > and Con- 
gun} rve, ar tot ation in Law in point of Legacies,p.4.27. 
v% 24- What import the Werd, { more than this m_ be of is 4 
Deviſe, 447, 435. $.27. The Word [Ought,] that may be 
conflrucd in a Legacy, 4364 14-The Word] Or) taken for | And, ] 
79.4.1. What the word: [Yxldng Paying ] may ſignifie, 

193- The word | Et,] bow ut may be expounded for[[Aut, ]237. 
The different effetts of the word; | Si, donec, quamdiu ] in « De- 
wiſe,g 6747. How the word [Or] ſhall be a Note of Augmen- 
tation, not of Diſ-juniZion, 404. v. 50. How the word [ Paying] 
ſhall create @ Fee-fimple in @ Deviſe, 3:1, 323-$10. 3245.11. 
225-4. $; & 3:8.345-36342- & 3644.5. And in what Caſe 
the wor "Shall} is taken for Should) m the way of deviſing, 
34751. 


